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Quite often, when I meet other international lawyers for the first time, they say ‘Oh, 

yes; you’re the one who says  opinio juris is unnecessary!’  Some would argue that it 

is better to be famous for something rather than nothing; and both my friends and my 

detractors will confirm that one of my many personality defects is the enjoyment I 

take in going against conventional wisdom.  When the conventional wisdom is that of 

the great majority of international law experts, not to mention the International Court 

of Justice, which repeats over and over again the necessity of both state practice and 

OJ, I might perhaps be excused for feeling rather like ‘The Man Who ...’ in a series of 

Bateman cartoons.  I should explain that H.M. Bateman was an English cartoonist in 

the early part of the 20th century, who was in his time famous for a his cartoons on 

outrageous social gaffes, such as ‘The Man who Lit a Cigar before the Loyal Toast’; 

‘The Counsel who called the Judge “Mister”’; and ‘The Defendant who Pleaded 

Guilty’.  But in fact, I feel far less guilty than these unfortunates; and not just because 

I have a thick skin. I can shrug off such accusations because they are crude travesties 

of my actual position, as set out in my published work.  And the reason I am troubling 

you now by  trying to clarify my views once again is not concern about my reputation, 

but a desire to have a further try at clarifying thinking about OJ.  I do not have 

particularly high hopes that I will succeed; but now that the ILC has decided to take 

the subject on, I might as well make one more attempt.  And particularly since my 
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hosts were generous enough to invite me to participate in this interesting and 

enjoyable seminar. 

 

As some of you may know, I chaired the ILA International Committee that produced 

the London Principles on the Formation of Customary (General) International Law;1 

and I must confess that this document to a great extent reflects my views.  However, it 

is worth recalling that the Committee included a significant number of leading and 

very independent-minded experts in the field, and the document  had to be agreed by 

them Proposition by Proposition. And some did indeed influence the wording.  

Furthermore, the document was deliberately kept comparatively succinct, since it was 

not intended as a treatise, but as a practical document, in Restatement form, for the 

use of students and, in particular, domestic judges and other lawyers who were 

confronted with issues of CIL but might be unfamiliar with the subject. 

So the place where I have explored the topic, and explained myself, most fully is in 

my course of lectures at the Hague Academy of International Law in the 1990s, and 

published as ‘The Formation of CIL’ in 272 Collected Courses 155. This contribution 

runs to over 250 pages, a substantial part of which is devoted to a discussion of OJ.  

Though I would like to think I have an open mind, I have to say  that I have not seen 

anything so far that has caused me to recant. 

 

My doubts about the Latinity and classical origins of the expression opinio juris sive 

necessitatis (hereafter ‘OJ’) are hardly central to the discussion;  but I am glad to see 

that they will be explored in our first session.  My  first main point concerns what 

might be thought the logical – or at any rate practical – impossibility of a belief in the 

                                                 
1 Report of 69th Conference (2000), 712-777. The Report and Resolution are also at http://www.ila-

hq.org/en/committees/index.cfm/cid/30 
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legally permissible or obligatory conduct being present at the inception of a custom.  

Certainly, when a customary rule is mature (i.e. has been adopted by a sufficiently 

large and representative number of states), the participants in the relevant customary 

society – in this case states – have a belief that the practice is binding on them.  And 

rightly so.  But how can they hold this belief when the practice is only starting to 

emerge?  Some apologists for OJ have tried to get round this by saying that any belief, 

even a mistaken one, is sufficient. But this is absurd; and furthermore is not true to the 

way that states actually operate. To take a famous example (but one can choose from 

many others), when President Truman made his famous proclamation in 1945 about 

jurisdiction and control over the continental shelf adjacent to his (and other 

countries’) continental shelf, he may have believed that such a rule was desirable, but 

there was proper legal advice and the USA certainly could not have been under any 

illusion that this was already sanctioned by the law.  To simplify, the seabed beyond 

the territorial sea was part of the high seas, and so not susceptible of claims of 

sovereignty.  And the first states to respond to this initiative, such as the UK, could 

not have been under any mistaken belief either.  (And I know this for a fact, having 

seen the relevant archives.) 

 

Some other apologists for OJ try to get around this difficulty by relying on the 

concept of will: they interpret the concept of OJ as meaning that the states choose that 

the rule should be one of law.  This is certainly consistent with what we know about 

the Truman proclamation and the first reactions to it.  The problem, though, is that it 

does not adequately explain why states comply with customary rules when the 

practice is mature.  To say, that they obey because they wish to,  is either incorrect, or 

only trivially true.  States obey rules (whether customary or treaty rules) because, 
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once they bear the hallmarks of rules, they are binding.  The point about a binding 

rule is that it is binding independent of your will. Of course, as a practical matter 

states (like individuals) can always choose to disobey and face whatever 

consequences may or may not follow; but that is equally true of treaties and, in a 

municipal law context, of constitutions, statutes and binding judicial decisions.  Yet 

we do not say that OJ is an identifying criterion of these sources.   

 

This is not, I might add, just an a prioristic reliance on logic on my part.  I have 

studied (though admittedly in an exhaustive way) some state archives, and I have had 

also professional dealings with numerous state officials.  What I have found is that, 

usually, if they are satisfied that a practice is sufficiently widespread etc., they do not 

ask themselves whether they want the rule to be law.  It simply is the law.2  

 

So part of my doubts about OJ stem from the difficulty of finding how it could be 

applied consistently both at the initial and the mature stages of the custom.  I do not 

particularly object if there are different criteria: maybe will at the initial stage; belief 

at the later.  But I do wonder if the concept can have the same meaning at both stages;  

and I also doubt its necessity.  At the mature stage, as I have explained, a belief that 

the practice is ordained or permitted by law will be present; but that is not a formal 

criterion, but just a fact true of all legal rules.  And at the early stage, will, voluntas,  

can certainly be found;  but again is that a criterion, rather than just an observation 

that  states rarely do things out of absent-mindedness?3 

 

                                                 
2 Like footballers, they may try to cheat if they think they can get away with it, but they do not deny the 

existence of the rule or claim it is only a rule if they (now) accept it. 
3 They might, though , acquiesce through negligence.  (If they do not object when they do not know, 

and should not reasonably have know, of the practice, they are not acquiescing.) 
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My other main point is that, however often the ICJ and other courts and tribunals 

repeat the mantra of the need for both the ‘material’ and the ‘psychological’ element, 

practice and OJ, this is often belied by what they actually do.  In my Hague lectures I 

gave examples of the ICJ deciding that something was a customary rule simply by 

examining how widespread the practice was, or – and increasingly often – not even 

that.  It and other international courts often dispense with any – or any serious – quest 

for evidence of an OJ. A recent example is the ITLOS Order on Provisional Measures 

of  15 Dec. 2012 in the ARA ‘Libertad’.   There are also numerous examples from 

international arbitral tribunals and -  perhaps especially - the decisions of national 

courts.   

 

Those who insist on the criterion of  OJ often cite the need for something to 

distinguish  between mere regularities of conduct or rules of comity, on the one hand, 

and practices which give rise to, or embody, legal rules on the other.  But I have to 

say that some of the stock examples are trivial, or even fatuous.  Thus we are 

regularly told that OJ (or, to be more precise, its absence)  is what tells us that the 

widespread practice of governments sending letters of condolence when a head of 

state dies is not legally binding.  But surely, only an idiot would think that it was.4   

There are spheres of human activity that are simply assumed to be outside the sphere 

of legal relations.  In a domestic context, the promises of lovers are another example.5   

Again, just as it would be thought absurd if I could sue you for the cost of the 

cucumber sandwiches if you failed to turn up to tea, having accepted my invitation, so 

                                                 
4 I am conscious of the fact that wars have been fought over matters of protocol; but I am talking about 

modern times. 
5 I appreciate that, in some places and some times, breach of promise of marriage has been actionable,  

But that is different.  Marriage (unlike love)  is, amongst other things, a legal relationship, and it is 

quite possible for a breach of a promise to enter into that relationship to be treated as falling into the 

sphere or law, if the society in question considers this appropriate. 
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relations of inter-state courtesy are simply taken for granted as being outside the 

sphere of legal regulation, and the concept of OJ is a rather unwieldy and unnecessary 

tool to express this obvious truth. 

 

At the other extreme, there are types of state conduct that are so obviously legally 

related that it would be otiose to search for the OJ of the particular actors.  E.g. if a 

head of state  is arrested, a claim to immunity is made, and he or she  is released, we 

do not need to explore the ‘minds’ of the state parties to know that this is a legally 

relevant transaction.  It belongs to the realm of law.6 The same is true of most conduct 

which amounts to a tacit legal claim and acceptance or repudiation thereof.   

 

Of course, there may be situations in which it is not clear whether the conduct of a 

state pertains to legal relations or not.  For instance,  under Art. 36(1)(b) of the Vienna 

Convention on Diplomatic Relations 1961, articles for the personal use of diplomatic 

agents and members of their households can be imported duty free – a legal rule.  This 

exemption from duty was also the position before the conclusion of the VCDR – but 

with one important difference.  States generally made it clear that the exemption was 

granted out of comity, not legal obligation.  This is an example of state conduct which 

takes something potentially juridical outside the realm of law.  Though it is not 

necessary to use the language of OJ here – the Yale school terminology of claim and 

response may be more useful – one can if one wishes characterise this as an example 

of a decisive role played by opinio non iuris.7   

                                                 
6 The same is true of most conduct which amounts to a tacit legal claim and acceptance or repudiation 

thereof.   
7 The position of ex gratia payments in response to a legal claim may be thought to be analogous, 

though there may be subtle differences. 
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There are other types of situation where conduct (or its absence) can be ambiguous.  

For instance, in the SS ‘Lotus’ case, the PCIJ correctly rejected France’s argument, 

that non-flag states’ widespread abstention from prosecuting  for negligent collisions 

on the high seas was evidence of a lack of international legal authority to do so.  

Though the Court did not spell this out quite so directly, essentially it took the view 

that there were numerous possible reasons, independent of a legal duty to abstain.  

E.g. the coastal state might not have been particularly interested in prosecuting, where 

its ‘own’ ship was not involved and if none of its own nationals were the victims.  Or 

it might have thought that the flag state would be in a better position to investigate the 

crime.  Or its national legislation may not have provided for prosecution for 

extraterritorial offences.  Etc., etc.  Similarly, the ICJ in the North Sea Continental 

Shelf cases rightly refused to accept that a handful of bilateral treaties dividing the 

continental shelf on the basis of equidistance showed that there was a customary rule 

to that effect:  if you and I are in dispute over our legal rights, and we decide to divide 

the object in question 50:50, this might very well have been the result of a 

compromise, not a recognition of legal rights or obligations.  One way of putting this 

– though not necessarily the most elegant – is to say that, where the legal relevance of 

conduct is in issue, it is necessary to demonstrate an OJ.   

 

So yes, OJ is relevant in some circumstances – especially to resolve an ambiguity in 

the legal relevance of certain conduct.  But, as I have already submitted, this is far 

from proving that, in the generality of cases, there  is a practical necessity to 

demonstrate the existence of OJ. 
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Of course, there is a possible response to this point.  Many supporters of the necessity 

of OJ – whatever it may mean – accept that often (or even normally) all you need is 

sufficiently widespread and representative practice; but they go on to say that one can 

infer an OJ from this.   My response is: you can if you want to, but why make the 

inference?  If consequence y follows from situation  x, why postulate also some 

magical third ingredient?  It is a bit reminiscent of the 18th century theory that a 

substance called ‘aether’ was the medium for the transmission of electromagnetic or 

gravitational forces.   The theory was later discredited.   

 

So what it boils down to is this.  In some, but  rather exceptional cases, it may be 

necessary to resolve ambiguities in state conduct by reference to the context; and 

disclaimers may also need to be taken into consideration.  If one wishes to, this 

operation can be described in terms of OJ (or, more commonly, its absence).  But in 

normal circumstances it is not necessary to seek separate8 evidence of a 

‘psychological element’: practice of the appropriate type is sufficient.  But those who, 

for whatever reason – deference to judicial authority, habit, ideology, etc. – are 

desperate to find OJ can always infer it.   

 

So maybe, in practical terms,  the controversy does not matter that much anyway. But 

as members of a profession so reliant on concepts, we have to believe that straight 

thinking is always a good idea 

                                                 
8 I accept, however, that it is not infrequently impossible or pointless to attempt to distinguish the 

‘material’ from the ‘psychological’: what is an express claim to a customary right, for instance? 


