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METHODOLOGY

This submission is based on a longer report forthcoming in early 2021 entitled Families in the Crosshairs: A Human Rights Analysis
of the Netherlands’ National Security Policies. It is based on interviews that were conducted by the Duke Law International Human
Rights Clinic with non-governmental organizations, academics, and other key stakeholders, as well as on a review of primary pub-
lications and extensive secondary research.
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INTRODUCTION

To date, the implications of national security policies for the
family—both as a unit and for individual family members—have
in large part escaped scrutiny.! This is the case with admin-
istrative and criminal measures that impact the family unit or
members directly (e.g., interrogations or counter-terrorism fi-
nancing prosecutions of relatives of terrorism suspects) or indi-
rectly (e.g., the effects for relatives of citizenship revocation or
cancellation of welfare benefits of sanctioned individuals). And
itis also true of preventive approaches that mobilize a range of
care professionals to provide the State with unprecedented ac-
cess to, and control of, families—particularly in those countries
with robust welfare infrastructures. A range of national security
measures that unduly target women on the basis of their fa-
milial relationships (e.g., training mothers in anti-radicalization
tactics) or undermine gender equality, also necessarily impact
individual family members and the family as a whole.

Many reasons account for this failure to sufficiently identify
how national security policies both mobilize and impact fam-
ilies. Some of these programs are in areas routinely charac-
terized by confidentiality (e.g., custody decisions).? Many in-
terventions occur at the local level, centering actors who are
atypical national security stakeholders (e.g., social workers)?
and whose decision-making sites and processes may be quite
diffuse, informal, and opaque, and overall, not easily amenable
to sustained external scrutiny. Constituting significant incur-
sions into the privacy and intimacy of family life—and with the
fate of family members often on the line—such adverse impacts
can also generate a particular stigma, discrimination, and fear

that contributes to under-reporting by those affected. Siloing
of the human rights norms that govern the family from those
traditionally seen as being most relevant to counter-terrorism
and preventing or countering violent extremism (P/CVE) mea-
sures also contributes to this lacuna.

The report on which this submission is based—Families in the
Crosshairs: AHuman Rights Analysis of the Netherlands’ Nation-
al Security Policies—seeks to fill this gap. It provides a compre-
hensive account of the ways in which national security policies
in the Netherlands both involve and impact families and family
members. These impacts fall into a series of inter-linked cate-
gories that taken as a whole also show the various tensions that
characterize how families are perceived and treated, whether
this be as government allies, threats, or sometimes simultane-
ously both. The impacts include those that come from: pre-
ventive policies, particularly the securitization of care services;
criminalization and detention; administrative and surveillance
measures; counter-terrorism financing; focus on “jihadism;”
non-repatriation of persons allegedly linked to ISIS; citizen-
ship and marriage; child protection measures; individual- and
group-level support for families; and the burga and nigab ban.
The final part of this submission outlines the core internation-
al human rights obligations of States regarding the family and
national security. This includes obligations related to equality
and non-discrimination, requirements that explicitly address
the family, and a range of other rights that also inherently im-
pact family relations, such as the best interests of the child and
the right to religion.
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FAMILIES AND THE NETHERLANDS'
NATIONAL SECURITY POLICIES

Overview of national security measures

The Netherlands notes that it “is working to combat terrorism
in a variety of ways.” Children, families, and women receive
scant explicit mention in the current central national security
measures including the National Security Strategy 2019,° the
National Counterterrorism Strategy for 2016-2020,° and the
2014 Comprehensive Action Programme to Combat Jihadism.’
Children and families are mentioned under two “areas of inter-
vention” in the National Counterterrorism Strategy for 2016-

"

2020. This first mention is under “prevent,” “stop[ping] potential
extremists and terrorists from travelling” and includes paying
“particular attention . . . to children aged under 18,” with “[s]up-
port. .. provided, in some cases by child protection agencies,
to limitthe effects of trauma and combat the threat of violence.”®
The second mention is under “prepare,” with one element of
“follow-up” entailing that “[plarticular attention will be paid to
victims, their families and vulnerable groups” after “an attack
or violentincident.”? In addition, the National Counterterrorism
Strategy for 2016-2020 later notes that given “the return of a
significant number of trained and experienced foreign terrorist
fighters to Europe,” their children “could pose a threat as they
grow older”® and further provides that while women may not
be “trained and deployed in armed combat . . . as they too are
confronted with violence and trauma, they could also - in time
- commit acts of violence.”"" References to children and family
in the Comprehensive Action Programme to Combat Jihadism
include measures under the categories of: “[r]isk reduction of
jihadisttravelers,”'? “travel interventions,”'® “counteracting radi-
calization,”™ and “information exchange and cooperation.”’

Prevention and securitization of care services

The focus of the Netherlands’ “comprehensive approach”®
on localized prevention,"” countering violent extremism,'® and
emphasis on intelligence-gathering,"” involves a range of ac-
tors, including those that traditionally interact directly with—
and therefore have implications for—the family. For example,
alongside “intelligence services, local government, security
services, police, the private sector,"?° the national security ap-
paratus includes “youth care workers, mental health services,
and the education and health sectors.”?! The family is also ex-
plicitly identified as a site of inquiry for these various actors.
For example, early detection by “local security professionals”
focuses on factors including “whether the youth had recently
been ... experiencing family problems.”?2 Similarly, communi-
ty police officers “"when gathering information on extremism,”
focus not only on individuals, but on households as well,?® di-
rectly implicating the family.

Family impacts also arise from the various intersections of the
security and welfare services, particularly at the local level.?*
For example, teachers and youth workers are asked to “rec-
ognise” and then “report their suspicions of radicalization to
the police and criminal justice authorities, if necessary.”?® This
has raised concerns about the securitization of frontline care
professionals and the ways in which security agencies might
improperly leverage care services to get unprecedented ac-
cess to families.? This responsibility to report youth to the
security chain is not uncontroversial within the social services
themselves; for example, it can cause youth workers to “worry”
“that they are relinquishing the ‘fate’ of the person in question
to the security chain."?’ In addition to these adverse individual
effects, detrimental societal impacts can also result from the
overreach of prevention actors: “the good intentions of pre-
vention professionals are encouraging them to go the prover-
bial ‘extra mile’ to meet their own perceived responsibility. This
leads to increasing social control in neighbourhoods and can
be experienced as stigmatising and confrontational by sec-
tions of the communities involved."?

Criminalization and detention

The Dutch government identifies “enforcing criminal law” as “a
vital part of combating extremism and terrorism.”?? This focus
on criminalization has a variety of impacts that implicate fami-
lies and family life:

= Statements or other information given to police by family
members seeking to either get the assistance of, or even to
help, authorities with regard to their relatives who have trav-
eled to Iraq or Syria are subsequently—sometimes years lat-
er—used as evidence in criminal cases against family mem-
bers, which causes resentment toward authorities as well as
discord within families. Families themselves are also often
seen as a potential national security threat, as evidenced by
their being investigated and interrogated in relation to the
activities of their relatives.®

= Arange of activities linked to families are criminalized as a
directresult of the government’s own policies. For example,
the government’s position that it “does not actively repatri-
ate FTFs [foreign terrorist fighters] and their children from
camps in Syria but escorts back those FTFs who reportto a
Dutch diplomatic mission,”®' creates situations where fam-
ily members send money to Iraq or Syria to assist stranded
relatives in ways that can be subsequently penalized under
counter-terrorism financing laws.? Such policies of non-re-
patriation act in concert with the breadth of anti-terrorism
laws to the detriment of families.®

* The enjoyment of family life is often hindered for those de-
tained on suspicion or conviction of terrorism. In the Neth-
erlands, an individual suspected or convicted of a terrorist
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offense is placed in a separate prison ward known as Ter-
roristen Afdelingen (TA) in the Penitentiary Institutions (Pl)
De Schie or Vught.?* There are "significant limitations on
the meaningful human contact detainees have with oth-
ers,” including family members,® with such “limited fami-
ly visits and calls” causing “isolation” and a “fragile family
situation.”® These visits are arranged with family members
only after a “lengthy screening process”’ and can involve
limited physical contact including for children who “can-
not, for example, sit on the detainee’s lap or hug their par-
ent.”*8 Family visits are also subject to “blanket and routine
monitoring,” which has “reduced such visits to superficial
encounters, rather than meaningful opportunities for de-
tainees to maintain family relations.”” In some cases, de-
tainees choose to stop or not have contact in the first place
"with close family members because they or their family
members did not want to subject themselves or their loved
ones to the screenings, monitoring, and other security pro-
cedures.”® Documented “frequent and routine™! invasive
full-nudity searches of detainees after and sometimes be-
fore visits with family members (including children)*? at least
priorto a policy change in late 2017% were “so frequent and
so humiliating that many detainees avoid them by refusing
to meet with family members in person, opting instead to
meet them behind a transparent glass wall or not at all.” 44
And because detainees are always monitored, conjugal vis-
its are effectively eliminated, meaning that detainees and
their partners are unable to start or continue families.*

* Prolonged periods of criminal investigations and cases—as
well as these conditions of imprisonment—can adversely im-
pact care professionals’ decision-making processes and re-
lated outcomes concerning the family. For example, female
returnees from abroad are now automatically placed inthe TA
and separated from their children,* resulting in an absence
of, or limited contact with, their children? affecting their abil-
ity to develop bonds with them at a critical age, which can in
turn negatively impact assessments by child protection ser-
vices in making final decisions on parental rights.

= Family life is also implicated by post-release monitoring
of those suspected or convicted of terrorism. The Nether-
lands adopts a highly localized approach to reintegration
that mixes both “security as well as care providers,”® the
general challenges of which have been noted above.*

Administrative and surveillance measures

In the Netherlands, key administrative measures include citi-
zenship revocation, travel bans, seizure or refusal to issue pass-
ports or other identity documents, pre-charge and pre-trial
detention,®® and various control orders.> The latter have at-
tracted concerns with regard to the “right to private and family
life,”>2 including particularly the “ban on being in the vicinity

of certain persons,” also referred to as a “ban on contact.”>
The ban on leaving the Netherlands was also anticipated to
have “consequences for the maintenance of one's family life
for those who have family members abroad.”®® Administra-
tive measures to “disrupt” the activities of “facilitators and
disseminators of jihadist propaganda” through “investigation
into housing or benefits fraud, nuisance reports or youth care
reports”>® necessarily also involve a focus on family members.
The administrative measure of “termination of social welfare
benefits” of Dutch foreign terrorist fighters abroad®” can simi-
larly adversely “affect[ ] the relatives of targeted individuals.”®®
Indeed, family members of foreign fighters are “confronted
with consequences of the extremist behavior of their child/
family member, in the form of sometimes severe legal reper-
cussions, administrative measures and public exposure.”® The
full impact of these measures is unknown and difficult to ascer-
tain, given both family members’ reluctance to raise them due
to fear of stigma and the fact that individuals may be unaware
that they are the targets of these measures, such that they and
their family members may experience impacts in their daily
lives without knowing that they stem from these measures.

More generally, there are a range of significant “criminal and
administrative consequences experienced by families in which
a member exhibits extremist behavior.”® These include: “[a]

"o

rrest of family member,” “[h]ouse raids,” “[plolice interroga-
tion,” “[d]etention of family members in terrorist wing,” “[i]
nvolvement of youth care organisations,” “[d]eregistration in
municipal registration system (GBA),” “[plassport measure,”
and “([t]hreat of) other children being put into fostercare.”
Concerns about the government'’s “sweeping surveillance and
interception powers™? and the impacts on “various fundamen-
tal privacy rights and the right to confidentiality of communi-
cation” are also relevant to assessing the impacts of national

security on families.

Counter-terrorism financing

The Netherlands has taken a range of measures to counter ter-
rorist financing.®* Yet in practice, “[a]lmost all” convictions for
terroristfinancing and “most” investigations concern financing
of “friends or family members who have traveled to jihadist con-
flict zones (‘uitreizigers’).” For family members, these cases
can involve relatively small sums and include actions prompt-
ed by the government’s own detention, as well as non-repa-
triation policies. For example, on the latter, cases have been
brought concerning family members’ use of third persons to
send money to women and children in camps in Syria.®¢ On the
former, Dutch authorities have sought to prosecute a female
relative of a detainee in the TA for sending money through the
relevant government ministry to his prison account while he
was on the sanction list. An “exponential expansion™’ of this
National Sanction List for Terrorism¢® necessarily impacts fam-
ily members of those whose assets are frozen.
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Sanctions regimes can even extend as far as impacting the in-
laws of listed individuals. In a recent case, parents in the Neth-
erlands were penalized for sending money to their daughter
in Syria—where defense counsel asserted they had “no reason
to think that [the] daughter would use the money for anything
other than for setting up an escape to the Netherlands, nec-
essary living expenses of her children and necessary medical
care"—who was married to a sanctioned individual.”® This rais-
es questions about the reach of counter-terrorism financing
laws, as well as the potential risk that gender and other stereo-
types inform assumptions about marital relationships that in
turn impact legal outcomes.

Focus on “jihadism”

The Netherlands’ emphasis on the risks associated with “jihad-
ists"—which it understands to “still constitute the principal terror-
ist threat to the Netherlands"”'—can create discriminatory treat-
ment of different families in the Netherlands. In practice, this
focus on Muslim individuals—and youths in particular—has been
identified in the approaches of community police officers,”? lo-
cal security professionals,’”® and youth workers.”* For example,
on the latter, the failure of prevention efforts to distinguish ex-
plicitly “between radicalisation and (violent) extremism” com-
bined with the focus on Muslim youths” “has created a one-sid-
ed view and has influenced the threshold for reporting persons
(names) to the security chain,” with “far right-wing and left-wing
extremists or forms of nationalism . . . not labelled as a risk.””
Such inconsistency in approaching different forms of extremism
can resultin “stigmatisation, discrimination, and unjustified pro-
filing,"”” with serious consequences not only for individuals, but
more broadly for their families and neighborhoods.”®

Non-repatriation of persons allegedly linked
to ISIS

As of October 2020, there were approximately 15 Dutch men,
25 Dutch women, and 75 Dutch children in Syria, and one
Dutch person in Irag.”” These nationals remain because the
Dutch government has infrequently actively repatriated its
citizens from Iraq or Syria. For example, in 2019, two orphans
were brought back to the Netherlands by French authorities®?
in a case the government described as “exceptional.”®" In June
2020, only in the context of a possible dismissal of a criminal
case against a Dutch woman located in Syria, did the Minister
of Justice and Security indicate the government's preference
for her to be tried in the Netherlands and detail efforts the
government was taking on her repatriation.8? Later the same
month, the Hoge Raad (Dutch Supreme Court) affirmed the
government's position that it was not required to repatriate 23
women and 55 children held in Syria.®® While the court allowed
for the possibility that specific extreme cases demanding re-
patriation (rather than a general case involving 23 women and
their children) could be brought,® in October 2020 a Dutch

court ruled that the government was not obliged to repatriate
a Dutch-Moroccan woman with “an intellectual disability and
psychological and physical problems.”#

The Dutch government'’s refusal or delay in making efforts to
proactively repatriate has a series of adverse consequences.
Conditions in Al-Hol camp comprise “squalid living condi-
tions,"8 with “significant psychological impact, particularly on
children.”®” Additionally, as the case on behalf of the 23 women
and 55 children held in Syria proceeded, “some of the group
have relied on people smugglers to escape the camps and
their current whereabouts are unknown.”®® This overarching
stance of non-repatriation exists alongside, and in contrast
to, efforts by child protection services in the Netherlands who
have worked with families to ensure readiness to receive relat-
ed Dutch children.®’

Additionally, between October 2019 and October 2020, it is
estimated that seven Dutch citizens were sent by Turkish au-
thorities to the Netherlands,*° either because they had arrived
at the Dutch consulate in Ankara or were detained in Turkey.”
This figure includes a woman and child who had paid smug-
glers to take them from Al-Hol to Turkey,’? as well as two wom-
en and the two children of one of the women.”® Being sent from
Turkey to the Netherlands is not cost-free, and includes women
having to pay smugglers to get to Turkey.” Additional costs in-
clude maternity DNA testing (to determine whether the wom-
an tested is the biological mother of the child tested) while in
Turkey that meets the Dutch government’s quality assurance
standards. On return, women are placed in the TAs and sepa-
rated from their children,’ the effects of which are addressed
above and include a series of barriers to the enjoyment of fam-
ily life while in detention.?

Citizenship and marriage

Rules on citizenship adversely impact families particularly with
regard to citizenship revocation and nationality of minor chil-
dren. Revocation of Dutch citizenship of dual nationals on na-
tional security grounds has “concern[ing]” “implications . . . for
their family members.”?” As revocation is only possible for dual
nationals, it disproportionately affects Moroccan-Dutch and
Turkish-Dutch nationals,”® with such discrimination causing
further stigmatization of the individual, as well as their family
and community. Dutch citizenship has been revoked in 21 cas-
es and in all of these cases there has also been a declaration
of "undesirability.”?? For those individuals abroad, this combi-
nation “prevents” them “returning to the Netherlands in a legal
manner. In this way, an actual return is made difficult.”"®® The
adverse impacts on family life of those remaining in Iraq and
Syria are addressed above,'”" and are additional to the impacts
that non-repatriation policies also create for family members in
the Netherlands.'0?
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As stripping citizenship of a parent does not then revoke the
citizenship of their children, this can have particular impacts
where a parent is no longer Dutch but his or her children are.
For example, this would become important in a context where
the repatriation of children without their parents is contemplat-
ed.'® |t also determines whether consular advice is even given
to those persons who arrive at the Dutch consulate in Ankara,
Turkey, as well as whether they are sent back to the Nether-
lands. For example, in November 2019, the Turkish govern-
ment sent back to the Netherlands'® a woman—who had been
stripped of her Dutch nationality and declared undesirable
just prior to her arrival at the consulate'®—and her two Dutch
children over the objections of the Dutch government,'¢ which
reportedly emphasized to the Turkish government that her cit-
izenship had been revoked."” As a returnee, she is presently
in custody'®® and if her citizenship revocation is upheld, there
is a potential for her to be deported to Morocco either with or
without her Dutch children.

Other Dutch rules on citizenship also uniquely impact the
question of nationality of minors when applied in national se-
curity contexts. For example, under Dutch law, a child is auto-
matically Dutch if they are born to a Dutch mother.'? In prac-
tice, proving this maternal parentage for children born in Iraq
or Syria requires DNA testing—as many children born in ISIS
territories lack proper documentation, or only have ISIS-issued
documents™® which the Dutch government does not recog-
nize." This creates an additional hurdle, including because
quality assurance standards on testing required by the Dutch
government narrow the locations where this testing can occur
(e.g., in Turkey or the Netherlands and not in the camps in Syr-
ia). If it is the child’s father who is Dutch, the process is more
complicated. If the father is validly married to the non-Dutch
mother, Dutch nationality will pass to the child.""? But as Dutch
authorities fail to recognize'® the marriage of those in ISIS ter-
ritory,"* the only other route to Dutch citizenship for the minor
is to be acknowledged by their father before their birth or al-
ternatively by their seventh birthday,"™ a process that is diffi-
cult and can cause delays in recognizing the Dutch citizenship
of minor children and having them access the government's
care to which they are entitled.

Child protection measures

The national security approach in the Netherlands—including
the nature of co-operation between security and care services,
as well as the detention and criminal investigations of parents(s)
forterrorism-related charges—has a number of impacts on child
protection measures. Briefly, in the Netherlands, the decision on
whether to take a child protection measure that is in the child’s
best interests' is led by the Raad voor de Kinderbescherming
(RvdK) (Child Care and Protection Board)."” Child protective
measures are, for example, taken if a minor is involved in a sus-
pected departure."® The persistence of these measures (e.g.,

maintenance of provisional supervision orders and extension
of the time of custodial placements outside of the home) has
been closely scrutinized by the courts since 2014.1"

When it comes to returnees from abroad, the RvdK and Jeug-
dzorg'® work with families in the Netherlands in anticipation of
the arrival of returnee children. On arrival, children are either
placed with a family member, in foster care, in a family home,
or in a closed environment, while their parent is imprisoned in
the TA. Within two weeks, there is a hearing that usually con-
firms this placement arrangement; subsequently, within three
months there is another hearing to issue both a supervision
order (onder toezichstelling) and an order removing deci-
sion-making rights on children (Uithuisplaatsing) against the
returnee. Child protection measures are meant to be finalized
within a maximum of one year, and in practice with returnees
it often does take the maximum period because of a variety of
factors, including the length of the criminal case proceeding
against the parent(s).

Indeed, various concerns arise because of a mismatch be-
tween the timing of the criminal and family processes, as well
as the different bases on which decisions are made in each. For
example, during the criminal case, prolonged detention in TAs
under harsh conditions, including strict limits on contact with
children,'?" is consequential; the longer that parents are away
from their child and without the opportunity to form meaning-
ful relationships, the more complicated it can be to arrange the
family to be together post-release. Criminal cases and the per-
spective of the Intelligence and Security Service (AIVD) also
do not center the best interests of the child, whereas for the
RvdK “the most important thing in investigations and advice
on returnees is that every child has the right to protection.”'??

There can, however, also be a risk that the determination of
what is in the best interests of the child can be skewed by an
undue reliance on the (little) information that security services
provide. For example, the RvdK has been criticized for taking
steps based solely on an AIVD report;'?® indeed, the “official
message” that AIVD transmits to agencies about a particular
person “weighs heavily” such that it “usually lead(s) to a mea-
sure” against the person.’?* Where children are placed with
family members, as well as where the child is returned to a par-
ent, there are also concerns about ongoing and unduly close
monitoring by State agencies. Here, the close co-operation
between various security and welfare entities as well as ongo-
ing suspicion of families creates an impression of the govern-
ment’s omnipresence that subjects all aspects of the family’s
life to the ongoing purview of the State.

Individual- and group-level support for families

The government supports a variety of measures under the ru-
bric of providing family members with support. Forexample, the
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Dutch government funds the Landelijk Steunpunt Extremisme
(National Extremism Support Center)'?® and its services include
both individual “family support” for those “concerned about the
extreme ideology of a family member, a family member who is
or has been in a conflict zone or a family member suspected of
terrorism,” as well as group-based support through “[c]ontact
with fellow sufferers.”'?¢ There are also city-level government
initiatives; for example, the City of Rotterdam has “[f]ather and
Mother Groups” that are “interventions aimed at increasing
(vulnerable) parents [sic] knowledge and skills.”’?” The Dutch
government also supports community organizations that have
initiated programs with families, such as Steunpunt Sabr.'?® This
organization runs “a support group for parents whose children
have left for Syria,”?” as well as Oumnia Works, which was orig-
inally a “a radicalisation awareness programme for mothers"'3°
and now focuses on parents or educators more broadly.”'

In the Netherlands, concerns with these programs that tar-
get the family and that have a national security nexus include:
transparency about whether participants are aware they are
participating in government-supported programs; co-option
of community programs and organizations; undue pressure
on Muslim mothers, as well as stereotypes about the role of
women in families; and whether, and under what circumstanc-
es, information from these programs is shared with the gov-
ernment. Initiatives to support the family are also seen as sit-
ting in tension with other programs that criminally target family
members, such as counter-terrorism financing investigations
and convictions.

Burqa and nigab ban

The Netherlands’ Partial Ban on Face-Covering Clothing Act
that went into effect on August 1, 2019%2 has a range of ad-
verse impacts on Muslim women and their families. The law
bans “clothing that completely covers the face or covers the
face in such a way that only the eyes are uncovered or made
unrecognizable”’ on “public transport or in and around gov-
ernment, healthcare or educational institutions.”"* In practice,
this means, for example, that the law bans face coverings in
hospitals and pharmacies and that a person “may not enter . ..
a school, town hall or train wearing a burka.”’® First proposed
by the far-right in 2005,'%¢ supporters of the ban have em-
phasized that face-coverings are “oppressive” toward Muslim
women, prevent “integration,” and could be used to disguise
“a radicalized Muslim terrorist.”'¥

Indeed, while the ban has also been justified in general terms
as necessary for communication and safety'® in practice it
“disproportionately” impacts Muslim women,”® as well as
their families. Specific impacts include verbal harassment,
threats, and physical aggression against Muslim women in
various locations (e.g., supermarkets),™? including by people
who believe face coverings are banned everywhere.* Several

women reported aggressive acts taken against them in front
of their children, including while taking children to school.'*?
Because women cannot enter government buildings without
wearing face coverings, this has compromised access to ser-
vices that relate to the welfare of the family, such as child pro-
tection services,'*® and hampered meaningful family relations
(e.g., by women and their children not visiting elderly relatives
in facilities)."** Overall, women have reported feeling unwilling
to leave their homes and avoiding locations where the ban
applies (e.g., public transport)." This has myriad impacts, in-
cluding on women'’s freedom of religion,'*¢ ability to seek job

7 and equality within their families, as well as

opportunities
the community, “as many women no longer dare to venture out
and participate less in public life.”™8 According to one woman,
the ban has meant that she has gone from being an “indepen-

dent mother” to a “"dependent housewife."*?
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INTERNATIONAL HUMAN RIGHTS
OBLIGATIONS REGARDING THE FAMILY AND
NATIONAL SECURITY

While States have a responsibility to set up the necessary le-
gal and regulatory environment to combat terrorism and to
prevent or counter violent extremism, this is not an unlimited
prerogative. Rather, States must ensure that their measures
comply with their international law obligations, including inter-
national human rights law."®® When it comes to families, these
obligations include a series of human rights guarantees relat-
ed to equality and non-discrimination,’ requirements that ex-
plicitly address the family, and a range of other rights that also
inherently impact family relations, such as the best interests of
the child™? and the right to religion.'s?

Taken together, these guarantees under international human
rights law protect both the family as a unit and the individual
members within the family,>* requiring States to protect and as-
sistthe family as a whole and also to ensure the individual rights
of members to participate in family life. As international obliga-
tions on the family particularly include compliance with human
rights guarantees related to gender equality,’®® a gender and
human rights-based analysis of counter-terrorism and P/CVE is
central to understanding how these policies also involve and
impact families. Additionally, it is important to recall that pol-
icies of governments that affect families (e.g., of detention or
non-repatriation) also implicate a range of other rights guaran-
tees, including the rights to life and to be free from torture and
cruel, inhuman, or degrading treatment or punishment.'>

In assessing and remedying existing or future'™ impacts, the
relevant international human rights legal framework related
to families and national security includes requirements that
States must:

= Guarantee equality and non-discrimination both “within and
between families.”’® International law’s general prohibition
of discrimination (both direct and indirect) on proscribed
grounds—including of sex and gender'*—as well as require-
ments of equality,'®® apply to all aspects of family relations.
This means that the State is prohibited from “discriminating
against any form of family or against the individual members
of the family.”’" On the latter, States also have explicit “pos-
itive as well as negative obligations to ensure that all family
members are treated equally and without discrimination, 162
including women and children.'® In the Netherlands, na-
tional security policies that disproportionately impact Mus-
lim families'®* (e.g., through monitoring by local profession-
als'®> and citizenship revocation for dual nationals'®); create
gender inequalities within families (e.g., as with the ban on
partial face-coverings'?’); and target women as “conduits of
the prevention and countering of violent extremism,”'¢8 in-
cluding on the basis of stereotypes (e.g., as with mother’s

trainings to address radicalization') all implicate guaran-
tees of non-discrimination and equality both in and between
different families. As such, all such differentiations “must be
justified as being objective, reasonable and proportional”'7°
to comply with international human rights law.

Protect the best interests of the child. The human rights
guarantee of “the best interests of the child””" is of core
significance in all areas of family law and policy.”? Under
international human rights law, “[p]reventing family separa-
tion and preserving family unity are important components
of the child protection system,”’”® with separation being
a "last resort measure.”’”* Child protection measures that
are unduly influenced by security rather than best interests
considerations'’® are antithetical to this requirement.””¢ The
non-repatriation of Dutch children from Syria’” also engag-
es the Dutch government’s human rights obligations with
regard to children,”8 that inter alia require that children be
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given “special protection”? and "must always be treated

primarily as victims."18°

Not impermissibly interfere with privacy and family life.'®
This includes the obligation to “refrain from unlawful or arbi-
trary interferences with the family life"'®2 and privacy,'®® “the
obligation to respect the responsibilities of parents towards
their children,”'® and the “obligation to refrain from inter-
fering with child-family relations.”'® Under international law,
this “right to family life also applies in relation to persons
deprived of liberty, who should be allowed to communi-
cate with their families, subject only to reasonable restric-
tions established by law.”'® In the national security context,
broad or unclear definitions (e.g., of radicalization)—includ-
ing when combined with a discriminatory focus on Muslims
as individuals and families—can cause arbitrary or unlawful
interference with the right to privacy and family life through
surveillance' or youth worker intervention.’®® In the Neth-
erlands, the rights of family members to participate in family
life and guarantees of privacy are also implicated by: unduly
restrictive detention conditions for those suspected or con-
victed of terrorism;'®? discriminatory targeting of families
through whole-of-government approaches that mobilize
care services without robust checks'® in ways that suggest

“overselection and overreporting;”'’

and urban housing
policy that might circumscribe freedom to choose one's

residence’”? based on national security grounds.'??

Provide protection and assistance to the family."”* Human
rights law has “long recognized that the family is the fun-
damental unit of society and that it performs valuable func-
tions for its members and for the community as a whole."'?
As such, States have “obligations to take positive measures
to ensure the well-being of the family and its members."'?
This includes measures that “contribute to the maintenance
of family relations, alleviate the negative impact of dissolu-
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tion or ensure equality among family members,” as well as
“ensuring social protection, including, the provision of finan-
cial assistance, care policies and tax privileges.”'”” Non-re-
patriation policies that undermine the rights of women and
children in Syria;'”® programs that securitize individual and/
or group-level family support without clear transparency

around their links to national security;'””

criminalization of
family relationships through over-broad counter-terrorism fi-
nancing laws;?°° and administrative measures that curtail wel-
fare benefits for family members of sanctioned individuals?®'

allimplicate States’ obligations to protect and assist families.

Guarantee the freedom of religion or belief. This includes
the freedom to adopt, change, or renounce a religion or
belief,?? freedom from coercion,?® the right to manifest
one's religion or belief,?* and the freedom to worship.?%
Impermissible limitations often target “the right of parents
to ensure the religious and moral education of their chil-
dren according to their convictions"?% and can also occur
in “family law matters, such as custody of children,”?”” a pat-
tern that has been noted in national security contexts.?%® In
the Netherlands, discrimination against Muslim families,?%?
as well as the disproportionate impacts of the ban on par-
tial face-coverings on Muslim women?'® implicate freedom

of religion guarantees of relevance to family life.2"

Ensure economic, social, and cultural rights. This includes
the rights to food, work, social security, an adequate stan-
dard of living, health, housing, and education.?'? States that
are obliged to guarantee economic, social, and cultural
rights must progressively realize these rights using their
maximum available resources and on the basis of non-dis-
crimination.?’® National security measures that may impli-
cate these rights for families include the administrative
measure of suspending welfare benefits,?'* as well as urban

housing policy that may allow exclusion based on national
security-related grounds.2"

Guarantee rights to sexual and reproductive health. Inter-
national human rights law guarantees reproductive rights
through the rights to, among others, health,2' non-discrim-

217 privacy,?'® freedom from torture

ination and equality,
and other cruel, inhuman or degrading treatment or pun-
ishment,?'? and life.?2° This includes the right to family plan-
ning,??" which may be implicated by custodial conditions in
the Netherlands that prevent decision-making on number

and spacing of children.???

Exercise due diligence to prevent, investigate, and punish ac-
tions by non-State actors. Under international human rights
law, States have an obligation to protect individuals against
human rights abuse by private or non-State actors.?2 Where
a State fails to exercise due diligence, it incurs internation-
al responsibility, meaning that the State must then provide
an effective remedy for affected victims.??* Private abuses
traceable to government policies that have a national secu-
rity nexus—including verbal and other harassment against
Muslim women through the Netherlands’ ban on partial
face-coverings?®—engage States’due diligence obligations.

Apply the above obligations extraterritorially to those with-
in the State’s jurisdiction. Under international human rights
law, States’ human rights obligations apply extraterritorially
to those individuals and entities within their jurisdiction.??
Such jurisdiction is established, for example, when States
exercise "effective control” either when acting individually
or as members of international or inter-governmental insti-
tutions.??’ Under international human rights law, a State’s ex-
traterritorial jurisdiction extends to its nationals in Syria.?®
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