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1. A Value-Based Account of Customary International Law 

There is a perfectly intelligible sense in which all law, including customary international law, 

derives from practice: it is the product of what states and other agents actually do, where what 

they do importantly includes the performance of speech-acts that give expression to their 

objectives and beliefs. To this extent, opinio juris, as a factor in the genesis of customary 

international law, should not be contrasted with ‘practice’, as if it denominated some occult 

phenomenon hovering precariously above the mundane world of ordinary human activity. This is 

not just for the quite general metaphysical reason that, as Wittgenstein put it, “an inward process 

stands in need of an outward criterion”. It follows more directly from the public and intentional – 

the positive or posited – character of legislative activity. Law is paradigmatically created through 

publicly accessible acts that are undertaken precisely as law-creating; hence, all law is practice-

based. 

Nonetheless, in seeking to make good sense of the orthodox understanding of customary 

international law – according to which custom involves a combination of general state practice 

and opinio juris – we can regard these components as two forms of practice, or two aspects under 

which practice may be interpreted. In determining whether a putative norm exists as a matter of 

international custom, we begin by giving its content (e.g. about the length of the territorial sea, 
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the immunity of sovereign states from certain forms of intervention, etc.). This content will 

specify some pattern of (state) conduct to which a normative valence (obligatory, permissible, 

impermissible, etc.) is assigned under certain conditions. In order to determine whether this so 

far merely notional legal norm, call it X, exists as a matter of customary international law, we 

must address two questions. (For the sake of convenience, I consider only the activities of states 

as bearing on the practice and opinio juris relevant to custom): 

(1) State practice: Is there evidence that states generally conform their behaviour to X? Do 

states generally actually do, or refrain from doing, what X enjoins them to do, or refrain 

from doing? 

 

(2) Opinio juris: Is there evidence that states adopt one or other of the following attitudes to 

X:  

 

[OJ1] the creation of an international legal rule according to which the specified pattern 

of behaviour has the normative significance attached to it by X is ethically justified, and 

such a legal rule should be created by means of a process that involves general state 

practice consistent with X and an ethical endorsement by states of X’s establishment as a 

legal rule, or 

 

[OJ2] X is already a norm of customary international law, i.e. it exists as a matter of 

general state practice and opinio juris (i.e. OJ1), and the status of X as a legal norm (or 

compliance with it as such) is ethically justified. 
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Or, to put it a little more simply and crudely: opinio juris involves EITHER the judgment that a 

norm is already part of customary international law and that (compliance with) it is ethically 

justified OR that it should be established as law through the process of general state practice and 

opinio juris. 

An advantage of this disjunctive specification of opinio juris is that it defuses the so-called 

‘paradox of custom’, according to which the creation of new customary international law is 

inescapably premised on error or deception on the part of states.1 Although some have 

minimized the practical significance of this paradox, I have argued that it seriously imperils the 

legitimacy of customary international law. This is because there is a plausible transparency 

constraint on any form of law-making, i.e. that its successful operation must not necessarily 

depend on mistaken beliefs (or pretended such beliefs) on the part of the agents that create the 

law as to what it is that they are doing. Political legitimacy demands that exercises of political 

power, including acts of law-making, must be publicly assessable in terms of standards that 

appropriately bear on political decision-making. A corollary of their being assessable in this way 

is a transparency requirement, according to which exercises of political power must be sincerely 

and accurately presented and defended by their agents as the acts that they are. 

The disjunctive analysis of opinio juris shows that we do not need to assume that the generation 

of a new customary norm requires the existence of widespread error or deception as to the 

existing state of the law. This is because the relevant kind of opinio juris may be of the type OJ1. 

Once the customary norm has come into existence, however, it is sustained by opinio juris of the 

                                                            
1 For a fuller elaboration of this argument, see J. Tasioulas, ‘Opinio Juris and the Genesis of Custom: A Solution to 

the ‘Paradox’’, Australian Year Book of International Law 26 (2007): 199-205. 
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second sort, OJ2. But there is no ‘paradox’ involved in a legal norm’s continued existence 

depending in part on the fact of its being taken to already exist. 

Another, more widely-credited threat to the legitimacy of customary international law is the 

accusation that it is hopelessly indeterminate; in particular, the claim is made that there is no 

determinate account of the role and relations of state practice and opinio juris in the generation 

of customary international law. Of course, any such sceptical conclusion has to be earned by 

argument, in the same way as an anti-sceptical account must pay its way, and cannot be 

presumed true by default. In previous work that takes as its focus the emerging conception of 

customary international law in ICJ decisions such as the Nicaragua case and the Nuclear 

Weapons case, I have offered a general interpretative framework for responding to this sceptical 

challenge.2 The anti-sceptical, principled approach to the formation of custom that I defend 

issues in the following three propositions, among others: 

(1) Although state practice and opinio juris are, conceptually, independent variables, the 

paradigm case of the formation of customary international law is that in which general 

state practice and widespread opinio juris are both present. Indeed, in the core case, the 

existence of the opinio juris is what in part explains the state practice. 

 

(2) State practice and opinio juris can be traded off against each other within the 

interpretative framework for assessing the formation of customary norms. In particular, 

customary norms can come into being even in the absence of general state practice, or at 

the extreme in the teeth of even considerable countervailing practice. This is because the 

                                                            
2 J. Tasioulas, ‘In Defence of Relative Normativity: Communitarian Values and the Nicaragua Case’, Oxford 

Journal of Legal Studies (1996); J. Tasioulas, ‘Customary International Law and the Quest for Global Justice’, in A. 

Perreau-Saussine and J.B. Murphy (eds.), The Nature of Customary Law: Legal, Philosophical and Historical 

Perspectives (CUP, 2007). 
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need for state practice can be traded off against high levels of opinio juris, especially if 

there is a strong moral case for the norm in question. That case must be constructed 

around those values that are especially important for the legitimacy of international law, 

such as peaceful co-existence, human rights, environmental protection, etc. 

 

(3) Whereas evidence of opinio juris can establish a customary norm in the absence of 

supporting general state practice, the reverse position very seldom if ever obtains. To this 

extent, opinio juris is always necessary to the formation of customary international law, 

even if sometimes its existence can only be inferred from a pattern of general state 

practice. 

 

Among the various benefits of an account of customary norm-formation that has these features, 

especially (2), are the following: (a) it allows ethically sound law to come into existence (more 

rapidly) in areas where it is needed, but where this is much contrary state practice, e.g. human 

rights norms and the laws of war, or where state practice has not had an opportunity to develop, 

e.g. the law of outer space; (b) it enables the law to be changed through large-scale shifts in 

opinio juris, thereby avoiding the legitimacy-undermining idea that the only way to reform 

existing customary international law is through a vast programme orchestrating its persistent 

violation; (c) by construing opinio juris as an ingredient independent of state practice, it enables 

the opinio juris of non-state actors, such as international organizations, non-governmental 

organizations, expert academic opinion, etc. to be taken into account where this is appropriate in 

terms of enhancing the legitimacy of international law. Indeed, by a further extension, it allows 

us to take into account the appropriate practice of non-state actors, especially in relation to 
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putative norms that regulate the activities of non-state actors, such as the various organs of the 

United Nations. 

 

2. Does Opinio Juris Operate as a Means of Consent? Should it? 

Does opinio juris operate as a means of expressing consent to be bound by a putative norm, a 

consent that is perhaps conditional on a sufficient number of other states similarly consenting, 

and which is at least a necessary condition for the bindingness of any norm vis-à-vis a given 

state? Nothing in the value-based conception of customary international law suggests this 

voluntarist interpretation of opinio juris. Still, we might ask whether voluntarism fits the existing 

practice of customary international law and, if not, whether there is a compelling reason to revise 

the latter along voluntarist lines. 

The voluntarist interpretation fails to fit the communitarian character of the institution of 

customary international law: if there is adequate state practice and opinio juris among the 

community of states (and other relevant actors), a customary norm may bind a state that did not 

consent to it. Hence, a binding norm arises from a convergence of collective practice and a 

consensus of community opinion, not from the aggregation one-by-one of discrete episodes of 

consent. Now, it might be replied that the so-called persistent objector rule testifies to the 

voluntarist basis of the existing customary regime. But that rule, even supposing it exists, is 

heavily qualified in two ways. First, it does not apply to customary norms whose emergence pre-

dated the coming into existence of a given state. Such a state will therefore be bound by the norm 

even though it had no opportunity to withhold consent from it. Second, the persistent objector 
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rule does not apply to the body of jus cogens norms, which is that category of customary norms 

that are opposable against all states independently of their individual volition.  

The voluntarist picture is also incompatible with another, perhaps less obvious, feature of 

existing doctrine. This is the significance that is attached to the opinio juris of actors that are not 

themselves within the scope of the norm in question. This may be because the content of the 

norm does not extent to them, as in the case of the opinio juris of an international organ, such as 

the Security Council, regarding a matter that binds states. More speculatively perhaps, there is 

also the scenario in which a state’s opinio juris is taken into account regarding a norm that on its 

face regulates the former’s conduct, but where the state in question claims to be exempt from the 

norm’s operation whilst supporting its imposition on other states (exceptionalism). For example, 

a multilateral treaty may be adduced as evidence of opinio juris despite the fact that some states’ 

acceptance of the treaty is qualified by hefty reservations. 

Of course, a sufficiently hard-headed voluntarist will be undeterred by the lack of fit described 

above. He will respond that the regime of customary law should be purged of its non-voluntarist 

elements. And the reason for this drastic revisionism is the goal of securing greater alignment 

between legality – what we recognize as customary international law – and legitimacy – the 

bindingness of such law on its putative subjects. In other words, the voluntarist assumes that it is 

at least a necessary condition of a legal norm’s bindingness with respect to a given state that that 

state has consented to it. Although widely credited, the consent-based account is deeply 

problematic in the context of both municipal and international law.  

To focus on the international case, why should the bindingness of international norms that serve 

valuable goals not otherwise achievable hinge on whether they have been accepted by states 
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whose rulers do not themselves govern with the consent of their own subjects? Or who, more to 

the point, flout the basic rights of their subjects? And even in the case where the government of a 

state rules by consent and respects basic rights, why should it be able to opt out of an 

international regime that promises to achieve great benefits for all, preventing it from achieving 

those benefits or significantly raising the cost of its doing so?  

There is no need to expand on the anti-voluntarist case here.3 However, it is worth observing that 

the voluntarist is motivated by a laudable concern: to align processes of law-formation more 

closely with the conditions of legitimacy. He simply misidentifies those conditions. But this 

leaves the proponent of a value-based account of customary international law with a challenge: 

what is the understanding of legitimacy that undergirds his account of custom? In other writings, 

I have extended Joseph Raz’s service conception of legitimate authority to the case of 

international law. According to this conception, a body of law will be binding on its putative 

subjects to the extent that they are more likely to comply with the reasons that apply to them by 

treating it as binding than by not doing so. On this view, it is objective values, and the reasons 

they generate, and not subjective volition, that is the touchstone of legitimacy.4 At a general 

level, the affinity of the value-based account of customary international law with the service 

conception of legitimacy should be evident: both make objective values central in their 

respective inquiries into law-formation and legitimacy. However, something further can be said 

about why opinio juris can have the role I have assigned it (especially feature (2), in previous 

section) under a service conception.  

                                                            
3 For a rejection of consent-based accounts of international law’s legitimacy, see A. Buchanan, ‘The Legitimacy of 
International Law’, in S. Besson and J. Tasioulas (eds.), The Philosophy of International Law (OUP, 2010). For a 
rejection of consent as a general theory of legitimate authority, see J. Raz, The Morality of Freedom (OUP, 1986), 
Part I. 
4 J. Tasioulas, ‘The Legitimacy of International Law’, in S. Besson and J. Tasioulas (eds.), The Philosophy of 
International Law (OUP, 2010) and J. Tasioulas, ‘Human Rights, Legitimacy, and International Law’, American 
Journal of Jurisprudence 58 (2013), 1-25. 
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Rather than having the import for legitimacy suggested by the consent theory, widespread opinio 

juris may enhance the legitimacy of a norm in at least three ways under the service conception: 

(a) the consensus of view it embodies among many and diverse states is a distillation of 

collective wisdom that may outstrip the knowledge that any state acting by itself could reliably 

bring to bear in decision-making; (b) it may indicate that the norm in question is more likely to 

be efficacious in securing compliance among relevant actors, and hence to achieve its goals, than 

one not backed by communal consensus; and (c) taking on board the views of multiple states 

ministers to the value of political participation by independent, self-determining states in the 

processes of international governance. In short, although the voluntarist is right to link insistence 

on opinio juris to considerations of legitimacy, he is mistaken as to how that link is forged. 
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