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Introduction


Congress, at least on the surface, has adopted a “misappropriation” model for new legislation protecting databases, perhaps recognizing that the U.S. Constitution bars database protection based on an exclusive rights regime.
 The two database bills proposed in the 108th Congress (H.R. 3261 and H.R. 3872 respectively) both proscribe “misappropriation.”
 In doing so, these bills echo the elements of misappropriation outlined by National Basketball Ass’n v. Motorola, Inc.
 This paper will analyze the case law pertaining to one of these elements—time sensitivity.
 

I. International News Service v. Associated Press


The notion of “time sensitivity” (while not the actual term) originated in the decision of the Supreme Court in INS v. AP.
 INS and AP were directly competing news services. For reasons not clearly worked out by the Court, but probably because of its pro-German position during the beginning of World War I, the British and French barred INS from using transatlantic cable services and from access to the front in Europe.
 Hence INS, among other things, began “lifting” AP’s stories from its bulletin boards (which allowed the public to read the published news without payment) and from early editions of its member newspapers on the East Coast. Agents of INS copied the facts reported in AP’s dispatches and used these for their own articles, which were then wired to INS-affiliated newspapers. As a result, INS newspapers on the West Coast were able to publish news from AP’s dispatches at the same hour, and occasionally earlier (because of the time difference), than AP’s own newspapers. 


There was no copyright infringement, because INS copied the facts reported in AP’s dispatches rather than the dispatches themselves and because AP had not copyrighted these dispatches, probably because of the notice formalities.  

a. The “peculiar value” of “fresh” news


The Supreme Court enjoined INS from taking AP’s information. It based its decision on a “misappropriation” by INS of news that had been collected by AP at substantial investment and cost. The Court explained that AP, as a profit-seeking entrepreneur, would not be able to provide its news service to the public without recouping its investment during the time period in which the news had a special commercial value as what would later be called “hot news.”  Without this protection, the court reasoned, news services would lack the incentive to provide news reporting, a kind of information which was essential for the general public, especially in times of war.
 


The Court implicitly addressed the notion of time sensitivity by emphasizing throughout its decision that news is only protected as long as it is “novel” and “fresh.” Because of their importance, these passages are quoted at some length:

The value of the service, and of the news furnished, depends upon the promptness of transmission, as well as upon the accuracy and impartiality of the news; it being essential that the news be transmitted to members or subscribers as early or earlier than similar information can be furnished to competing newspapers by other news services, and that the news furnished by each agency shall not be furnished to newspapers which do not contribute to the expense of gathering it.

[. . .]

We are dealing here not with restrictions upon publication but with the very facilities and processes of publication. The peculiar value of news is in the spreading of it while it is fresh; and it is evident that a valuable property interest in the news, as news, cannot be maintained by keeping it secret.

[. . .]

Not only do the acquisition and transmission of news require elaborate organization and a large expenditure of money, skill, and effort; not only has it an exchange value to the gatherer, dependent chiefly upon its novelty and freshness, the regularity of the service, its reputed reliability and thoroughness, and its adaptability to the public needs; but also, as is evident, the news has an exchange value to one who can misappropriate it. The peculiar features of the case arise from the fact that, while novelty and freshness form so important an element in the success of the business, the very processes of distribution and publication necessarily occupy a good deal of time.


The Court did not use the terms “hot news” (which would later become prevalent) or “time-sensitive information,” but it clearly had something like this in mind as it emphasized the novelty, promptness, and freshness of the information to be protected. 

b. Commercial value “as news”


Prior to the Supreme Court’s decision, the court of appeals had directed the district court, which had initially refused to issue an injunction, to enjoin INS from lifting AP’s news. The injunction granted by the district court prohibited INS from “copying, obtaining, taking, selling, transmitting or otherwise gainfully using … complainant’s news, either bodily or in substance …until its commercial value as news to the complainant and all of its members has passed away.”
 Thus, rather than imposing a fixed time limit, this injunction protected the news until its “commercial value as news” to AP and all of its members had subsided. 

Without limitation, enjoining INS as long as AP’s news had some measure of “commercial value” could protect AP’s facts for some time—news of World War I continues to have commercial value (for example, to historians, biographers, filmmakers) today.
 However, the Supreme Court’s opinion upholding the injunction suggests a different reading. The Court’s emphasis on the peculiar and fleeting value of news suggests that the phrase “as news” should serve as a clarification that limits the “commercial value” to be protected. In other words, the injunction would not protect information as long as it has some general commercial value to the parties. Instead, it would only protect the information while its value is derived from being “hot.” In fact, the Court was careful to so limit its reasoning: 

It is to be observed that the view we adopt does not result in giving to complainant the right to monopolize either the gathering or the distribution of the news … but only postpones participation by complainant’s competitor in the processes of distribution and reproduction of news that it has not gathered, and only to the extent necessary to prevent that competitor from reaping the fruits of complainant’s efforts and expenditure...

In a dissent, Justices Holmes stated that the injunction should prevent INS from using the news for only a number of hours after publication, in order to allow AP enough time to recoup its initial investment.
 The majority did not disagree with imposing a specific time limit, but declined to do so because the practical difficulties of framing the injunction rendered it beyond the Court’s capacity: 

Perhaps it would be better that the terms of the injunction be made specific, and so framed as to confine the restraint to an extent consistent with the reasonable protection of complainant’s newspapers, each in its own area and for a specified time after its publication, against the competitive use… But the case presents practical difficulties; and we have not the materials, either in the way of a definite suggestion of amendment, or in the way of proofs, upon which to frame a specific injunction; hence, while not expressing approval of the form adopted by the District Court, we decline to modify it[.]

c. Implications for database protection

While INS has limited precedential value,
 its seminal articulation of the misappropriation doctrine offers several principles regarding time sensitivity that endure in subsequent decisions.
 The Supreme Court conferred a special form of protection to AP’s news in order to redress a narrow and particularly compelling instance of market failure, which it feared would reduce incentive for AP and other news services to provide the public with news. This market failure turned, among other factors, on the time sensitivity of 1) the information in question and 2) the appropriation. First, the news had a “peculiar” commercial value during the period of time when it was fresh, novel, or—to use current terminology—“hot.” This time-sensitive value of the news was distinct from the general commercial value it might have after its freshness has lapsed (for example, as a historical record). Second, INS eclipsed the freshness of AP’s news by lifting and publishing it in their own newspapers simultaneously, or in some cases earlier. That is, they “scooped” the freshness of INS’ news. 

Thus, the notion of time sensitivity in INS delineated narrow circumstances that justified protection from “misappropriation.” It follows that the remedy should be similarly delineated, and enjoin INS from lifting AP’s news only while it is fresh. Any longer period would be disproportionate to the underlying market failure. By this reading, then, both the need for, and contours of, protection are limited by the notion of time sensitivity. And these time-sensitivity limitations are crucial: they are the safeguards that prevent the misappropriation doctrine from “unreasonably restrain[ing] competition and undermin[ing] the public interest in access to valuable information.”
 In the context of database legislation, as will be discussed, they are also the critical limitations that will save the legislation from being unconstitutional.

If the notion of time sensitivity originating in INS is to inform database regulation, then, it should circumscribe the threshold availability of protection in the first place, as well as the term of protection. Specifically, it should limit: 1) the nature of the information protected, 2) the appropriation prohibited, and 3) the length of time protection endures. This paper will now examine how these limitations have played out in subsequent cases. 

II. National Basketball Association v. Motorola, Inc.


Although INS was the grandfather of time sensitivity, it was the Second Circuit’s decision in National Basketball Association v. Motorola
 that coined the term and made it an explicit requirement for misappropriation. Moreover, Motorola also became associated with the colorful phrase “hot news,” a term denoting the kind of information at issue in both INS and Motorola.

Motorola had come out with “SportsTrax,” a handheld pager that used FM signals to provide close to real-time information about professional basketball games in progress (teams playing, score changes, the team in possession of the ball, whether the team is in the free-throw bonus, the quarter of the game, and time remaining in the quarter).
 Motorola relied on information supplied by freelance reporters, who monitored NBA games on television or radio from off-site locations. The reporters would enter into personal computers specific information that was ultimately relayed to the individual pager systems. The NBA claimed, inter alia, misappropriation of the information, and was granted a permanent injunction by the District Court.


On appeal, the Second Circuit held that INS v. AP established a number of threshold elements that were necessary for a misappropriation claim to survive preemption by the Copyright Act.
 These elements are particularly important for database legislation because, by analogy, they would save misappropriation-based legislation from being the equivalent of an unconstitutional exclusive property rights regime. One of these threshold elements was that the “value of the factual information is highly time-sensitive.” 
 This requirement plainly reflects the original standard of the Supreme Court for the protection of rights in dynamic information with particular time value. 

After accepting the protection of “property rights in time-sensitive information,”
 the court focused on the notion of unfair free riding that threatens a business’ existence in the market.
 Thereafter the court stated five elements of a misappropriation hot-news claim:

(i) time-sensitive value of factual information;

(ii) free-riding by a defendant;

(iii) threat to the very existence of the product or service provided by the plaintiff;

(iv) plaintiff generates or collects information at some cost or expense; and

(v) defendant’s use of the information is in direct competition with a product or service offered by the plaintiff.



Distinguishing the facts before it from INS, the Second Circuit then held that unlike news gathered by AP, basketball scores taken from television and radio broadcasts were not subject to misappropriation protection as “hot news.” In Motorola, this was not because of a lack of time sensitivity. The court stated without giving any argument that this kind of information—basketball scores—was time-sensitive: “The information transmitted to SportsTrax is not precisely contemporaneous, but it is nevertheless time-sensitive.”
 Rather, the court found that NBA failed to show that Motorola was free riding because Motorola compiled its own scores and statistics of the games, and that NBA failed to show any direct competition with its primary products, which were the playing of the games for live attendance and the licensing of broadcasts of the games.


Therefore, in Motorola, the requirement of time sensitivity served a limiting function at the threshold stage, confining misappropriation protection to only information whose commercial value was derived in part from its being more fresh than other available information.

III. Notion of Time Sensitivity in Other Misappropriation Cases


Most misappropriation cases do not go to any great lengths in analyzing the time sensitivity requirement. Many cases that find misappropriation are based on other factors such as free riding, and leave the time sensitivity factor largely unexamined. Consequently, the following case discussions will focus on cases where time sensitivity is either explicitly discussed or implicitly present. News appears to remain the paradigm of time-sensitive information. Other information will be time-sensitive, as will be shown below, only to the extent that, like news, its “peculiar value” lies in “spreading while it is fresh.”
 Other than news, volatile and dynamic information such as sports statistics (as in Motorola) and financial data (as will be shown below) is generally considered time-sensitive.


The most pressing issues regarding time sensitivity, which this section will seek to address, concern the distinction between commercial value and time sensitivity. As was argued earlier, the language in INS makes it fairly clear that information should not be considered time-sensitive for as long as it has any commercial value. Rather, time-sensitive information derives particular commercial value from being “fresh” or “hot.” This understanding is echoed by the cases to which we now turn.


Capitol Records, Inc. v. Naxos of America, Inc.
 recognized the difference between commercially valuable and time-sensitive information. At issue in Capitol were recordings by Naxos based on originals owned by Capitol. Capitol acknowledged that the concept of “hot news” did not apply to its recordings. The court noted that “hot news” applies to particular forms of information whose value derives from being fresh. It added that “[t]his is definitely not the case with music or other artistic works, which continue to be salable when old, as this case demonstrates.”
 Works such as the recordings in Capitol might have a steady commercial value, but that does not make them “hot news.”  


Pollstar v. Gigmania, Ltd. (2000)
 suggested that up-to-the-day concert information might be at the outer boundaries of time-sensitive information. There, a provider of such concert information alleged that its competitor committed misappropriation by downloading information from its website and then placing that information on the competitor’s website. The court held that the question of whether this concert information was protectable as time-sensitive information via a “hot news” claim presented a question of fact that could not be resolved on a motion to dismiss. Although it did not reject the claim out of hand, the court did note that “there is no case that has held that information of the kind at issue is protectable as ‘hot news.’”
 This suggests that up-to-the-day concert information may lie at the edge of “hot news” types of information. To assess whether this information can be “hot news,” one would need to better understand the importance of dynamism in the concert information market and the value of providing consumers with the latest and freshest concert information as opposed to merely current and accurate information.


Bond Buyer v. Dealer’s Digest Publishing Company
 suggested that information about government bonds was time-sensitive. In this case, both parties distributed publications containing bond information. In addition, the plaintiff operated a “teletype” news service, which it sold to subscribers. This service gave the subscribers immediate information on bond offerings, which was received by the subscribers in advance of its publication in the print publications. The defendant copied information from the plaintiff’s teletype service and published the information in its own publication. The court granted an injunction without explicitly discussing whether the plaintiff’s information was time-sensitive. However, the court did recognize, in refuting the claim that the plaintiff did not suffer irreparable harm, that “[t]he fact that the time during which the information is of special value is short does not affect the [irreparable harm] situation.”
 In addition, time sensitivity can be surmised from fact that subscribers bought Bond Buyer’s teletype service that relayed information earlier than its print publication, recognizing the “special value” of fresher bond information. 


The following cases further underscore the limitations of time sensitivity by finding that even if the information in question is time-sensitive, appropriating it after the window of time sensitivity has lapsed will not amount to misappropriation, because the value of the information’s freshness will already have been recouped. 


In Financial Information, Inc. v. Moody’s Investors Service, Inc. (1986),
 the Second Circuit found that bond information was no longer “hot news” after it was ten days old. Financial Information, Inc. (FII) accused Moody’s of misappropriating the information in its daily reporting services regarding the redemption of different government bonds. The court rejected this claim because the information published was no longer time-sensitive:

Because of lead times, to the extent that Moody’s Investors Service (MIS) did copy from FII, the information it published would have been at least ten days old. The doctrine is concerned with the copying and publication of information gathered by another before he has been able to utilize his competitive edge. We hold that FII failed to prove such a claim here.

The phrase “competitive edge” describes the plaintiff’s ability to exploit the freshness of its information. This information may have been current and commercially valuable, but after ten days, it no longer constituted “hot news.” Accordingly, the court found that FII’s misappropriation claim was preempted by the Copyright Act. This suggests that, in order for a misappropriation claim to survive preemption, the defendant must disrupt the plaintiff’s market by “scooping” at least part of the information’s special value during the narrow window when it is time sensitive.

Similarly, Gannet Satellite Information Network, Inc. v. Rock Valley Community Press, Inc.
 refused to enjoin appropriation by a competing newspaper that occurred after the news was no longer fresh. The defendant took quotations from the plaintiff’s already published newspapers and later published them in its own papers. The court found that the instant case fell beyond the ambit of INS because the plaintiff had already profited from the freshness of its news: the defendant’s copying occurred only after the plaintiff’s papers were published and sold. As in Moody’s, the court held that the misappropriation claim was preempted by the Copyright Act, making clear that the interest protected in INS was the value to the individual news agency in distributing “timely, fresh” news and not a proprietary interest in the facts comprising the news.
 And again, after the window of time sensitivity elapses, the news may be commercially valuable (after all, the defendant in Gannet profited by it), and it might even be current (again, the defendant chose to publish it), but it is no longer “hot.” 

Countering the logic in these cases is one early case that appeared to conflate commercial value and time sensitivity. Gilmore v. Sammons,
 although it does not mention time sensitivity directly, seems to have it in mind. At issue in Gilmore were competing trade journals that contained building and construction news (such as reports from architects, engineers, and owners). The defendant copied the plaintiff’s news items and published two “digests” of his own. The curious aspect of this case was the court’s holding that the information retained value as news for six months because this was the plaintiff’s time frame for re-publication of the information. The court seemed to view the news’ time-sensitive value as identical with its accuracy and salability. If time sensitivity is measured by the duration of time during which information is accurate or salable, however, then time sensitivity becomes, essentially, a nonfactor. A chronology of events in Alexander Hamilton’s life, for example, might be salable. It might even be considered up to date, but it is not time-sensitive information. If time sensitivity is to serve as a meaningful limitation that distinguishes misappropriation claims from attempts to secure exclusive rights over facts, then the reasoning of the previously discussed cases, which distinguish time sensitivity from commercial value, must hold. 


Two other cases, Standard & Poor’s Corporation, Inc. v. Commodity Exchange, Inc.
 and Board of Trade of the City of Chicago v. Dow Jones and Co.,
 validated  misappropriation claims when the publication of the information at issue arguably took place after its time sensitivity had lapsed, but neither case addressed the issue of time sensitivity. In each case, stock market indexes successfully enjoined the use of their information by traders of futures contracts. Because the stock market information was used after the close of business, it was probably no longer time sensitive. The failure of the courts to discuss time sensitivity in these cases suggests an assumption that the time-sensitive nature of the information in question settled the overall question of time sensitivity. But, unlike Moody’s and Gannet, the courts neglected to consider another important requirement of time-sensitivity—namely that the competitor appropriated the peculiar value of the information while it was time-sensitive, and not merely its commercial value after that window had expired.
 
Conclusion


Although the case law is not particularly extensive, the weight of these cases clearly leans toward time sensitivity as an important limiting factor. The requirement of time sensitivity confines misappropriation claims as follows: the information in question must be “hot news” or otherwise dynamic information that derives special value from being fresh, and the competitor must appropriate that special value, and not just the information’s residual commercial value after freshness has lapsed. Therefore, any term of protection from misappropriation should endure only as long as information is fresh, in effect allowing recoupment of its peculiar value during that short span of lead time advantage. 

These time sensitivity limitations originated in the language of INS and have been reinforced by later case law. If a database bill does not meaningfully incorporate these limitations into its misappropriation scheme, it risks conferring unconstitutional copyright-like protection over information that would otherwise be free for others to use, and should not pass constitutional muster.

� See accompanying article by Tim Pomarole, The Constitutionality of Database Protection Legislation, for a discussion of constitutional constraints on database protection legislation.


� Database and Collections of Information Misappropriation Act, H.R. 3261, 108th Cong. (2003); Consumer Access to Information Act, H.R. 3872, 108th Cong. (2004).


� 105 F.3d 841 (2d Cir. 1997).


� This paper will not stake out a position on the necessity or utility of basing database protection on misappropriation. Nor will it concern itself in any great detail with the merits of the time sensitivity requirement. Instead, this paper concentrates on the requirements for time sensitivity as they have been developed in the case law.


� 248 U.S. 215 (1918). The actual term was not used in the context of misappropriation until the decision of the Second Circuit in National Basketball Ass’n v. Motorola, Inc., discussed infra.


� See Malla Pollack, The Right to Know? Delimiting Database Protection at the Juncture of the Commerce Clause, the Intellectual Property Clause, and the First Amendment, 17 Cardozo Arts & Ent. L. J. 47 (1999). The war problem is mentioned in passing by the dissent. See INS, � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=780&SerialNum=1919100674&FindType=Y&ReferencePositionType=S&ReferencePosition=263&AP=&RS=WLW4.02&VR=2.0&FN=_top&SV=Split&MT=LawSchool" \t "_top" �248 U.S. at 263�–64 (Brandeis, J., dissenting).


� Id. at 239-240. The Court also found that INS was trying to “reap where it has not sown,” and that AP had a “quasi-property” right in its news, which was limited to its relationship with direct competitors. 


� Id. at 230.


� Id. at 235.


� Id. at 238.


� Supreme Court records and briefs, Washington, D.C., Bureau of National Affairs and others, International News Service v. Associated Press, Appendix: Restraining order entered in District Court by direction of Circuit Court of Appeals. 


� See Mercury Record Productions, Inc. v. Economic Consultants, Inc., 218 N.W.2d 705, 715 (Wis. 1974) (noting that this injunction conferred perpetual protection on the information: “In I.N.S., the injunction was denominated as temporary—until the news value was lost. Practically, the injunction was permanent, because it ceased only when the news was valueless to either A.P. or the misappropriator.”).


� INS, 248 U.S. at 241.


� Id. at 248.


� Id. at 245-46.


� INS was decided prior to Erie Railroad v. Tompkins, 304 U.S. 64 (1938), which eliminated federal common law. As a result, misappropriation is not a doctrine of federal law but of state law. As the Restatement (Third) Unfair Competition, § 38, cmt c observes: “The limited extent to which the INS rationale has been incorporated into the common law of the states indicates that the decision is properly viewed as a response to unusual circumstances rather than as a statement of generally applicable principles of common law. Many subsequent decisions have expressly limited the INS case to its facts.”


� See discussion of National Basketball Ass’n v. Motorola, infra, applying principles articulated in INS.


� Restatement (Third) Unfair Competition, § 38, cmt. c. In fact, it was the presence of these concerns in INS that drove Justice Brandeis, dissenting, to famously write: “The general rule of law is, that the noblest of human productions—knowledge, truths ascertained, conceptions, and ideas—became, after voluntary communication to others, free as the air to common use.”


� See accompanying article by Tim Pomarole, The Constitutionality of Database Protection Legislation. 


� 105 F.3d 841 (2d Cir. 1997).


� Id. at 843–44.


� Id. at 852. State law claims cannot enforce rights that are equivalent to exclusive rights under copyright so that, for example, NBA could not use misappropriation to protect uncopyrightable facts. 


� Id.


� Id. at 853.


� Id. “The court recognizes that if profit seeking entrepreneurs like AP were not assured of property rights in the news they pay to collect, they would cease to collect it. The ability of their competitors to appropriate their product at only nominal cost and thereby to disseminate a competing product at a lower price would destroy the incentive to collect news in the first place. The newspaper-reading public would suffer because no one would have an incentive to collect ‘hot news.’”


� Id. 


� It is interesting to note that in its original formulation of INS, the court used the term “highly time sensitive,” id. at 845, but here it drops the intensifying adverb. The Second Circuit does not point out whether there is a difference between highly time-sensitive and time-sensitive factual information.


� Id. at 853.


� Id. at 853–54.


� For a collection of cases on the misappropriation doctrine in general, see Restatement (Third) Unfair Competition, § 38, comment c.


� INS, 248 U.S. at 235.


� 262 F. Supp. 2d 204 (S.D.N.Y. 2003).


� Id. at 209.


� 170 F. Supp .2d 974 (E.D. Cal. 2000).


� Id. at 980.


� 25 A.D.2d 158 (N.Y. 1966).


� Id. at 159–160.


� 808 F.2d 204 (2d Cir. 1986).


� Id. at 209 (internal citations omitted).


� 1994 WL 606171 (N.D. Ill. 1994). Dow Jones is also an aberrational misappropriation case because it disregarded the fact that there was no direct competition between the parties. 


� Id. at *5.


� 269 S.W. 861 (Tex. Civ. App. 1925).


� 683 F.2d 704 (2d Cir. 1982).


� 456 N.E.2d 84 (Ill. 1983). 


� A special category of cases that will not be discussed here are cases finding misappropriation of sound recordings. Before protection for sound recordings and certain broadcasts was available under copyright law, the misappropriation doctrine was used to restrain the unauthorized reproduction and sale of musical performances and sound recordings. These cases are not discussed here because misappropriation protection appears to have been an interim measure adopted before protection was conferred under another doctrine. 
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