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Our society increasingly perceives information as an owned commodity. Professor Benkler demonstrates
that lawsborn of this conception are removing uses of informationfromthe public domain and placing them
inanenclosed domain where they are subject to an owner's exclusive control. Professor Benkler argues
that the enclosure movement poses a risk to the diversity of information sources in our information
environment and abridges the freedom of speech. He then examines three laws at the center of this
movement: the Digitad Millennium Copyright Act, the proposed Artide 2B of the Uniform Commercid
Code, and the Collections of Information Antipiracy Act. Each member of this trio, Professor Benkler
concludes, presents troubling challenges to First Amendment principles.

The generd rule of law is, that the noblest of human productions- knowledge, truths ascertained,
conceptions, and ideas--become, after voluntary communicationto others, free as the air to common use.
Upon these incorporeal productions the attribute of property is continued after such communication only
in certain classes of cases where public policy has seemed to demand it.!
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Introduction

We areinthemidst of an enclosure movement inour informationenvironment.? In other words, our society
is making a series of decisons that will subject more of the ways in which each of us uses information to
someone elsg's exclusive control.

How one evauates this expansion of property rights depends on one's conceptua basdine about how
informationshould be controlled.® The quotation that opensthisessay, taken from oneof Justice Brandeiss
many dissentsfromthe Lochner mgority, states the conceptua basdine prevalinginhistime "The genera
rule of law," he wrote, isthat once information is communicated to others it becomes "free as the ar to
common use."* Departures from that basdline must be specificaly judtified. Lord Macaulay's depiction of
copyright as "atax on readers for the purpose of giving a bounty to writers™® wasthe pithiest tatement of
this conception.  1n the seven decades since Justice Brandeiss dissent, we have seen a shift in prevailing
assumptions about copyrights, patents, and related laws. Increasingly, they have come under the umbrdla
of "intellectua property.” That semantic umbrella has infused these laws with the conceptud atitudes we
have toward property in physca things. We expect things to be owned and exclusvely controlled by
someone. We think that protecting private property is good policy, good politica theory, and just.®
Looking at copyright from this perspective, it is not Macaulay's "tax on readers’ but instead is the
presumptive right of authors. Derogation from it, like the fair use exception to copyright, isin turn "a
subsidy to users.'”

2 David Lange first identified this trend toward greater "propertization” of information and recognized that copyright
protection means enclosure of the public domain. See David Lange, Recognizing the Public Domain, 44 Law & Contemp. Probs.
147, 147, 150 (1981). Nonetheless, the expansion of property rightsin information products has been the subject of cautionary
critique at least since Benjamin Kaplan, Unhurried View of Copyright (1967); see also Stephen Breyer, The Uneasy Case for
Copyright, 84 Harv. L. Rev. 281 (1970). Thetrend, particularly parts of it relevant to the digital environment, has since been the
subject of extensive critique. See James Boyle, Shamans, Software, and Spleens (1996); Jessica Litman, The Public Domain, 39
Emory L.J. 965 (1990); Pamela Samuel son, The Copyright Grab, Wired, Jan. 1996, at 134.

s See Jeremy Waldron, From Authors to Copiers: Individual Rights and Socia Vauesin Intellectual Property, 68
Chi.-Kent L. Rev. 841, 859-62 (1993) (discussing competing baselines of liberty and duty).

4 |nternational News Serv., 248 U.S. at 250 (Brandeis, J. dissenting).

S Lord Macaulay, Copyright (Speech in the House of Commons 1841), in 8 Essays by Lord Macaulay 195, 201 (Lady
Trevelyan ed., 1879). The practical expression of this conceptual foundation was that copyright law was considered regulatory,
rather than proprietary, during the first century or so of its operation in the United States. See L. Ray Patterson, Free Speech,
Copyright, and Fair Use, 40 Vand. L. Rev. 1, 52 (1987).

6 See Waldron, supra note 3, at 844-45.

’ Robert P. Merges, The End of Friction? Property Rights and Contract in the "Newtonian" World of On-Line
Commerce, 12 Berkeley Tech. L.J. 115, 134-35 (1997); accord Jane C. Ginsburg, Authors and Usersin Copyright, 45 J.
Copyright Soc'y U.S.A. 1, 15 (1997) (arguing that fair use is a discount enjoyed by some classes of users and thus becomes kind
of "redistribution” of value of copyright to those users); Jane C. Ginsburg, Copyright, Common Law, and Sui Generis Protection

of Databases in the United States and Abroad, 66 U. Cin. L. Rev. 151, 169 (1997) (viewing fair use as subsidy from copyright
owner in favor of uses with public benefits); Jane C. Ginsburg, Libraries Without Walls? Speculation on Literary Property in the



Expecting information to be owned, and to be controlled by its owner, blinds us to the cost that this
property system imposes on our freedom to speak. Consider Dennis Erlich, amember of the Church of
Scientology for fourteen years. After leaving the Church, Erlich vocdly criticized Scientology and
consdered "it part of his caling to foster critica debate about Scientology through humorous and critical
writings'®  As part of his campaign, Erlich posted to an internet newsgroup documents containing the
Scientologists religious teachings, interspersed with criticism.  The Church of Scientology sued for
copyright infringement. The court issued a temporary restraining order (TRO) and asaizure order. Ina
later opinion, the court provided this description of what followed:

On February 13, 1995, in execution of the writ of seizure, loca police officers entered Erlich's home to
conduct the seizure. The officerswere accompanied by several [ Scientology] representatives, who aided
in the search and seizure of documents related to Erlichis aleged copyright infringement and
misappropriation of trade secrets. Erlich dleges that [Scientology] officias in fact directed the seizure,
which took gpproximately seven hours. Erlich dleges that plantiffs seized books, working papers, and
persond papers. After locating Erlich's computers, plaintiffs dlegedly seized computer disks and copied
portions of Erlich's hard disk drive onto floppy disks and then erased the originals from the hard drive.®

When it considered whether to replace the TRO with a preiminary injunction, the court ordered the
plaintiffs to return some of the materias they had seized.’® But it rgjected Erlich's First Amendment
argument that following the TRO with a preiminary injunction would amount to an uncondtitutiona prior
resraint. Once the court satisfied itsdlf that the church likely would prevall oncopyright law principles, it
presumed irreparable harm (the commonpracticein copyright)** and brushed off Erlich's First Amendment
dams??

Or consider those two bastions of the press, the Washington Post and the Los Angeles Times, suingaweb
service caled Free Republic. Free Republic includes aforum where right-wing conservatives share news
dippings and exchange opinions on line®®  Usars who read articles they think deserve comment cut and
paste themonto the forum. They then post acomment, and other users participatein athreaded discussion
of thearticle. In October, 1998, the Washington Post and the Los Angdes Times decided that public
discourse may be a good thing, but not whenit isinvolved usng their stories. So they brought a copyright

Library of the Future, 42 Representations 53, 63-64 (1993) (discussing applicability of "public benefit" rationale for fair use with
regard to works made available through digital libraries).

8 Religious Tech. Ctr. v. Netcom On-Line Communication Servs., Inc., 923 F. Supp. 1231, 1239 (N.D. Ca. 1995).
% 1d. at 1240.

10 seeid. at 1266.

M seeid. at 1257.

12 seeid. at 1257-58. This common feature of copyright infringement cases has recently been the subject of extensive
criticismin Mark A. Lemley & Eugene Volokh, Freedom of Speech and Injunctionsin Intellectual Property Cases, 48 Duke L.J.
(forthcoming 1999).

13 SeeFree Republic Forum (visited Mar. 4, 1999) <http:// www.freerepublic.com/forum/latest.htm>.



action to prevent the usars of Free Republic from posting the papers storiesto their political forum.** It
is hard to imagine two large newspapers asking the government to shut down a discussion group where
people share dippings of their news stories and engage in palitical debate over them, but the case boils
downto just that. If there is a cost to the language of property that has come to dominate our view of
information, it isthe myopia exemplified by this suit.

To revive our ability to see the costs to our polity of making too much information subject to too broad
a set of property rights, | offer in this Artide a contemporary defense of Justice Brandeiss conceptual
basdine. Copyright and rel ated lawsregul atesoci ety'sinformationproductionand exchange process. They
tell some people how they can use information, and other people how they cannot. And they do so to
implement policies intended to increasethe efident productionand exchange of information. They are, in
this sense, andyticaly indistinct from media and communications regulation. To replace Justice Brandeiss
"generd rule of law," | propose we turn to the condtitutiona analysis developed for mediaregulation, in
order to set the boundarieswithinwhich Congress and the courts must operate when creeting and gpplying
property rightsin information products. This gpproach would begin with the assumptionthat government
will not, in the firg instance, prevent anyone from reading or usng this part or that of the information
environment. Information will, in this sense, be "free as the air to common use." Departures from this
basdine mugt be limited to those instances where government has the kind of good reasons that would
judtify any other regulation of information production and exchange: necessity, reason, and a scopethat is
no broader than necessary.®®

Applying this basdineto our law of copyright, we would recognize that the First Amendment requires a
robust public domain. Firg, andyticdly, property rights in information mean that the government has
prohibited certain uses or communications of information to dl people but one, the owner. The public
domain, conversdly, isthe range of uses privileged to dl.® A society with no public domain is a society
in which people are free to speak, in Berlin'ssense of freedom as "negative liberty,"” only insofar asthey
own the intellectud components of their communication. Otherwise, they are under alegdly enforcegble
obligation not to spesk except with the permission of someone ese. If they want to spesk without such
permission, acourt may prevent themfromspeaking or punishthemfor having spoken. Enclosuretherefore
conflicts with the First Amendment injunction that government not prevent people from using information
or communicaing it. Second, the Supreme Court has long stated that it is central to our democrétic
processes that we secure "the widest possible dissemination of information from diverse and antagonigtic

14 See pam Mendels, Newspaper Suit Raises Fair Use Issues, CyberTimes-- The New Y ork Times on the Web (Oct.
2, 1998) <http:// www.nytimes.com/library/tech/98/10/cyber/articles/02papers.html>.

15 seeinfraPart I1.E.

16 Aswill become clear, | use the term "public domain" in an atypically broad sense. The term more commonly
denotes information or works that are not protected. 1t does not usually refer to privileged uses of protected information.
Rather than defend this breadth here, bear with me for afew more pages, and | will seek to defend this definitional scope in Part
l.

Y See Isaiah Berlin, Two Concepts of Liberty, in Four Essays on Liberty 118, 122-31 (1968).



sources."® Later in thisessay | explain why, as amatter of positive prediction, copyright and smilar laws
tend to concentrate information production. | suggest thet if thisis so, then property rights in information
are doubly suspect from a First Amendment perspective. First, they require the state to prevent people
fromspeaking inorder to increase information production in society. Second, the mechanismof property
rights tends to favor a certain kind of increased production-- production by ardatively smal number of
large commercid organizations. This, in turn, conflicts with the Firs Amendment commitment to atain a
diverse, decentralized "marketplace of idess."

Part | defines the public domain, the enclosed domain, and the regulatory act of enclosure. Part Il
describes the condraints that concentration of information production and exchange can place on free
gpeech. It describes a series of Supreme Court media regulation cases that has identified arisk to First
Amendment vaues didinct from the more commonly perceived risk from government action. That risk
is that a few nongovernmenta organizations will exercise too much control over our information
environment, and reduce the robustness and diversity of exchange in our marketplace of ideas. Itisarisk
that the Court has at times found weighty enough to judify government action intended to dleviate the
censorid effectsof media concentration. Part 111 explains why enclosure of the public domain condtitutes
agovernment actionthat abridgesthe freedomof speech. 1t suggests that a person's copyright claims can
conflict with the First Amendment no less than aperson'sdamsto reputationd integrity.’®  To the extent
we are concerned that government neither prevent nor punish speech, we must be concerned about
changesinlaw that commit government to prevent more uses and communications of informetion. Part IV
explans why enclosure may pose a risk to the diversty of information sources in our information
environment. | explain why enclosure, as a predictive matter, likely will concentrate the information
production function in society. A world dominated by Disney, News Corp., and Time Warner appears
to be the expected and rationa response to excessve enclosure of the public domain. If my descriptive
modd is right, then enclosure--or the continued and extensve enforcement of property rights in
information--will harm, not help, the availahility of information from "diverse and antagonistic sources.'#

Inthelast Part, | look at three laws currently at the heart of the enclosure movement's legidative agenda.

18 Associated Pressv. United States, 326 U.S. 1, 20 (1945) (emphasis added); accord Turner Broad. Sys., Inc. v.
FCC, 520U.S. 180, 189 (1997) [[hereinafter Turner I1]; Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 663-64 (1994)
[hereinafter Turner I]; Buckley v. Valeo, 424 U.S. 1, 49 (1976); Red Lion Broad. Co. v. FCC, 395 U.S. 367, 390 (1969); Citizen
Publ'g Co. v. United States, 394 U.S. 131, 139-40 (1969); New Y ork Times Co. v. Sullivan, 376 U.S. 254, 266 (1964).

19 See Red Lion, 395 U.S. at 367; Sullivan, 376 U.S. at 266.

2 See Yochai Benkler, Intellectual Property and the Organization of Information Production (Jan. 1999) (available at
<http:// www.law.nyu.edu/benklery/Ipec.pdf>) (unpublished manuscript, on file with the New Y ork University Law Review)
[hereinafter Benkler, Intellectual Property]; Yochai Benkler, A Political Economy of the Public Domain, in Intellectual Products:
Novel Claimsto Protection and Their Boundaries (Innovation Law and Policy conference, La Pietra, Italy, June 25-27, 1998) (on
file with the New Y ork University Law Review) [hereinafter Benkler, Political Economy].

2L Associated Press, 326 U.S. 1, 20 (1945).



Firg, | look a the anticircumvention provision of the Digital Millennium Copyright Act.?? This provision
prohibits anyone from getting around technologica locks that control accessto information distributed in
digital form. The mogt problematic festure of these devicesis that they can prevent access to information
whether or not the information's producer has alega right to contral it. So, for example, the Scientology
church might be able to scramble the documents Erlich posted, or the Washington Post could encrypt its
storiesto prevent the users of Free Republic fromviewingthem. Thelaw makesit anindependent violation
to get around these locks, even when the person who istrying to get around the locksis privileged to use
the information; if a court found the Free Republic dippings to be privileged under copyright law, usng
decryption software to crcumvent a digital lock that the newspapers place on their stories still would
subject the Free Republicansto civil and crimind sanctions under the Digital Millennium Copyright Act.

The second law | discuss s the proposed U.C.C. Article 2B provision on mass market licenses?® That
law enforces contractual provisons pertaining to informationevenif they give the owners of the information
product much broader rights than does copyright law. Imagine that the first page of the Washington Post
web ste required you to click on a buttonat the bottom of abox that reed: "'l agree that | will not tell any
person the facts reported on this Site, provided that | may tell any person that there is an interesting story
on this Site and may provide any person the exact title and/or URL of agtory.” Article 2B would validate
suchmassmarket contracts, eventhough the facts embodied inawork are not covered by copyright. And
agan, the state would enforce such a contract against the Free Republicans even if their clippings and
commentary were found privileged under copyright law.

Findly, | briefly discuss the proposed Collections of Information Antipiracy Act,2* which would make it
illegd to use the information content of databases, and thereby provides protection to unorigina facts that
are not protected by copyright law. The hearing record of the Act provides a useful reference point to
identify why the morerigorous standard required of alaw that conflictswith Frst Amendment rights would
require the government to come up with much better reasons for alaw than Congress currently appears
to congder sufficient.

What Isthe Public Domain?

Information is "in the public domain™ to the extent that no person has a right to exclude anyone else from
using the specified information in a particular way. In other words, information isin the public domain if
al users are equdly privileged to useiit.

22 pyb. L. No. 105-304, 112 Stat. 2860 (1998) (to be codified at scattered sections of 17 U.S.C.).

23 See U.C.C. § 2B-208 (ALI Council Draft, Dec. 1998) (official draft available at
<http://www.law.upenn.edu/library/ul c/lucc2b/2bA L 1d98.htm>).

24 1 R. 2652, 105th Cong. (1998). The bill was passed by the House of Representatives on May 19, 1998, but was
not considered by the Senate before the 105th Congress adjourned sine die. Representative Coble has reintroduced the hill in the
106th Congress. See H.R. 354, 106th Cong. (1999).



Asaterm of art, "the public domain” traditionally has referred to alarge part of what | propose hereasa
working definitionof the term.  Jessica Litman, who hastraced the devel opment and contours of the public
domain congtruct more closely than anyone ese, defined it as"a commons that includes those aspects of
copyrighted workswhich copyright does not protect."” In other words, the public domain comprised not
al uses of information privileged to the user, but only those uses privileged because there was something
about the information used that was deemed unprotectible in principle® The term provided a generd
category to describe the limits on protectibility set by copyright statutes as they evolved over time? and
by the series of judicia decisions that systematicaly refused to protect certain aspects of works.?® This
definition does not include ingances where the law refuses an owner of copyright aremedy, even though
the work and the aspect of it used are protectible in principle. The most important category of this type
of privilegeisthefar use doctrine.

The difference between unprotectible works or aspects of works and privileged uses of worksthat are
protectible in principle is important to an internal andlysis of copyright law. For example, the fair use
doctrine is an firmative defense,® while the plaintiff has the burden to show that the work is origina or
that the elements copied are not a "stock scene®®  The same lines of differentiation are less useful,
however, inandyzing how copyright law or other property-like rights in informationoperate asingitutiond
devicesin asocia or economic context.

In andyzing the socid implications of a st of rules, the most rlevant question is how the rules congtrain
behavior. In analyzing copyright or related property rights in information, what matters is how the rules
affect peopl €'s basdline assumptions about what they may and may not do withinformation. The particular
weekness of the traditiond definition of the public domain isthat it evokes an intuition about the basdine,
while not in fact completely describing it. When one cdls certain information "in the public domain,” one
means that it isinformationwhose use, absent specia reasons to think otherwise, is permissble to anyone.
When information is properly subject to copyright, the assumption (again absent specific facts to the
contrary) is that its use is not amilaly dlowed to anyone but the owner and his or her licensees. The
limited, term-of-art “public domain” does not includesome important instancesthat, as a descriptive matter,
are assumed generdly to be permissble. For example, the traditiond definition of public domain would
treat short quotes for purposes of critical review as afair use-- hence as an affirmative defense--and not

% Litman, supranote 2, at 968.
26 Seeid. at 975-77.
27 |itman enumerates these unprotectible materialsin her article. They included, for example, materials produced

before protection was available, or materials whose copyright period had expired. For along time they also included the works
of foreign nationals, as well as works that failed to comply with very specific formal requirements. Seeid.

28 These include the refusal to protect facts or ideas, as well as doctrines such as scenes afaire. Seeid. at 987.
29 See17U.SC. § 107 (1994) (outlining factorsfor determining whether use of work in any particular caseisfair use).

30 Beal v. Paramount Pictures Corp., 20 F.3d 454, 459 (11th Cir. 1994) (defining stock scenes as those that "naturally
flow from a common theme").



asausein the public domain. It would be odd, however, to describe our system of copyright law asone
inwhichusersassume that they may not includeabrief quotationinacritical review of its source. | venture
that the oppositeistrue: Such use generdly is considered permissible, absent peculiar factsto the contrary.

This does not meanthat whenever anyone isunder alegd duty not to use certaininformationin a particular
way, that information is no longer in the public domain. Nor does it mean that whenever someone is
permitted under law to use informetion, that materid is in the public domain. | might win an injunction
obligating you not to blare Romeo and Juliet through a loudspesker placed outside my window, but the
recitd of Romeo and Juliet remains ause inthe public domain. Conversdly, | might successfully defend a
copyright infringement suit because of specid circumstances that permit me to assert a copyright misuse
defense3!  Nonethdess, asimilar use of similar information would remain, a basdine, impermissible.

The functiond definition therefore would be:
The public domain is the range of uses of information that any person is privileged to make absent
individualized facts that make a particular use by a particular person unprivileged.

Conversy,

The enclosed domain is the range of uses of information as to which someone has an exclusive right, and
that no other person may make absent individudized facts that indicate permission from the holder of the
right, or otherwise privilege the specific use under the stated facts.

These definitions add to the legd rulestraditiondly thought of as the public domain, the range of privileged
uses that are "easy cases." Uses of information commonly percelved as permissible absent special
circumstances, such as a brief quotation in a critica review or lending a book to a friend, fal within the
functiond definition of the public domain. Usesthat are privileged because of highly particularized facts
would not fal within that definition.

These definitions also underscore an atribute of copyright and smilar proprietary protection centra to
this Articles andyss. Stating that a use or communication of information is in the public domain or the
enclosed domain describes an expectation about how government will behave toward a particular use of
information. To say that aperson hasaright isto say that he can get acourt to tell the government to force
someone elseto act, or not to act, in acertain way. To say that apersonis privileged to do something is
to say that she can do that thing, and that no one can get a court to enlist the government againg her. To
say that someone has an exdusive right to certain uses of certain information means that the government
has committed itsdlf to prevent anyone e se from making those uses of that information without the right

3L See Practice Management Info. Corp. v. American Med. Assn, 121 F.3d 516, 520-21 (9th Cir. 1997) (holding that
defendant misused its copyright because terms under which defendant agreed to license reference work gave defendant substantial
and unfair advantage over its competitors); Lasercomb America, Inc. v. Reynolds, 911 F.2d 960, 976-77 (4th Cir. 1990) (holding
that misuse of copyright was valid defense to infringement action).



holder'spermission.®? Thisexpectation about government behavior definesthe constraintsimposed by the
presence or absence of aright on the range of actions available to the congtrained agent.

The core difference between the public domain and the enclosed domain is that anyone is privileged to
use information in ways that are in the public domain, and absent individudized reasons, government will
not prevent those uses. The oppositeistrue of the enclosed domain. There, government will prevent al
uses of information unless there is an individudized reason not to prevent a particular use.

Given these symmetric definitions, "enclosure’ means achangein law that requires government, upon the
request of a person designated as aright holder, to prevent some uses or communications of information
that were privileged to al prior to the change. An "enclosure’ moves some uses and communications
previoudy in the public domain into the enclosed domain.

Parts |11 and IV will explain why, whenunderstood inthese terms, the public domain is not "a subsidy to
users."® Rather, itisacondtitutionaly required dement of our information law. Conversdy, enclosureand
privatization of information raise serious conditutiona objections. But firgt, Part 1 will explain the
condtitutional concern with privately concentrated power over information.

Condtitutiond Limits on Palicies That Concentrate Information Production and
Exchange: The Case of Media Regulation

A. Background

Inhis concurrence in Whitney v. Cdifornia,®* Justice Brandei's explained the First Amendment's normaive
content as follows:

Thosewho won our independence believed that the find end of the State wasto make menfreeto develop
thar faculties, and that in its government the deliberative forces should prevail over the arbitrary. They
vaued liberty both as an end and asa means. They believed liberty to be the secret of happiness and
courage to be the secret of liberty. They believed that freedom to think as you will and to spesk asyou
think are means indispensable to the discovery and spread of palitica truth; that without free speech and
assembly discussion would be futile; that with them, discussion affords ordinarily adequate protection
againg the dissemination of noxious doctrine; that the greatest menace to freedom is an inert people; that

32 The inevitabil ity of the state in the definition of rightsis a central theme of Legal Realism. One particularly

accessible expression of this concept is Corbin's explanation of Hohfeldian terminology as the ability of one private disputant or
another to wake the giant--the state--or to put it back to sleep. See Arthur L. Corbin, Jural Relations and Their Classification, 30
YaeL.J. 226, 226-29 (1921).

3 See supra note 7 and accompanying text.

34274 U.S. 357 (1927).



public discusson is a political duty; and that this should be a fundamentd principle of the American
government.®

For textud ("Congress shal make no law™) and higtorica reasons, the government has aways been seen
as the primary menace to one's capacity "to think as you will and to speak as you think." From the
Comstock Act of 1873% to the Communications Decency Act of 1996,% from the Espionage Act of
1917 to prohihitions on flagdesecration,* Congress or the states have attempted to prevent people from
saying things thet legidators found objectionable. Judges, initidly rardly and oftenindissent, but later with
the force of regning doctrine, generdly have told legidatures that they cannot prevent or punish such
communicaions*

But here and there in the canon of Firss Amendment cases we have seen an increasing tendency to
recognize that government is not the sole menace to the capacity of individuasto be "free to develop thar
faculties™ or free to think asthey will and speak as they think. At the most basic levd, individuas can
attempt directly to sSlenceeachother. Whenthey do so by relying on state-enforced rights, even those that
might be consdered very persond, such as rights to reputationd integrity, the fear for freedom of speech
looms large enough to raise a First Amendment concern. That is the lesson of New York Times v.
Sullivan.? It isthisconcern that guides my assessment, in Part |11, of enforcement of copyright and other
extended property rightsin information.

Thereisanother way, lessfamiliar outside the framework of mediaregulation, in which government action
can threaten one's "freedom to think as you will and to speak as you think."*®  Government policy can
cause our information environment to be highly concentrated. When this happens, even when the
concentrationisin the hands of commercid, nongovernmenta actors, there are adverse effectsonthe free
flow of information from diverse sources in society. A series of cases and academic commentary has
steadily devel oped an understanding of how government is condtitutionaly prohibited from diminishing the
divergty of voices in our marketplace of ideas by dlowing a few powerful commercid organizations to

5 1d.at 375 (Brandeis, J., concurring).

%18u.sC. § 1461 (1994). Ontherole of the Comstock Act ininitiating the first concentrated defenses of free
speech, see David M. Rabban, The Free Speech League, the ACLU, and Changing Conceptions of Free Speech in American
History, 45 Stan. L. Rev. 47, 55-59 (1992).

37 Telecommunications Act of 1996 § 502, 47 U.S.C. 88 223(a)- (e) (Supp. 1998) (prohibiting obscene or harassing use
of telecommunications facilities under federal law). The Communications Decency Act was held unconstitutional in Reno v.
ACLU, 521 U.S. 844 (1997).

% 18U.S.C. § 2388 (1994). See Abramsv. United States, 250 U.S. 616, 624 (1919) (upholding prosecution under
Espionage Act). But seeid. at 624-31 (Holmes, J., dissenting); Masses Publ'g Co. v. Patten, 244 F. 535 (S.D.N.Y. 1917) (Hand,
J.) (enjoining prosecution under act), rev'd, 246 F. 24 (2d Cir. 1917).

39 See, eg., Texasv. Johnson, 491 U.S. 397 (1989).

0 see eg., id. at 418-20.

41 \Whitney v. California, 274 U.S. 357, 375 (1927) (Brandeis, J., concurring).
42 376 U.S. 254, 266 (1964).

43 Whitney, 274 U.S. at 375 (Brandeis, J., concurring).



monopolize the marketplace. The following section outlines this line of cases from Associated Press v.
United States,** through Red LionBroadcasting Co. v. FCC* to the cable regul ation cases of the 1990s.%6
| suggest that these cases have adopted, inlarge part, theview that a concentrated information environment
menaces First Amendment vaues. Sometimes, that menace was sufficient to justify government regulation
amed at diversfying and decentrdizing information production. In Denver Area Educationd
Telecommunications Consortium, Inc. v. FCC,* the Court went so far as to suggest that a law that
unnecessarily enhanced the censorial power of private cable operators was invalid for that reason.*®
Following adiscusson of the cases, | outline the normative arguments that support this understanding of
the First Amendment.

B. Decentrdization: The Cases

1. Beginnings

Justice Black's opinion for the Court in Associated Press provided the first--and probably ill the
best-arti culated--expression of the concernthat private power over the information environment menaces
Firs Amendment vaues. The government argued that the AP violated antitrust laws by excluding
nonmember newspapers from the information it collected and by using anticompetitive criteria to deny
membership.®® The AP daimed in defense, among other things, that forcing its members to grant
competitors access to their news abridged the freedom of the press. In response, Justice Black wrote:

The Firsa Amendment, far from providing an argument againg gpplication of the Sherman Act, here
provides powerful reasons to the contrary. That Amendment rests on the assumption that the widest
possible dissemination of information from diverse and antagonigtic sources is essentid to the welfare of
the public, that afree pressisacondition of afree society. Surdy acommand that the government itself
shdl not impede the free flow of ideas does not afford non-governmental combinations a refuge if they
impose restraints upon that condtitutionaly guaranteed freedom. Freedom to publish means freedom for
al and not for some. Freedom to publish is guaranteed by the Condtitution, but freedom to combine to
keep others from publishing isnot. Freedom of the press from governmentd interference under the Firgt
Amendment does not sanction repression of that freedom by private interests.®

The concern expressed in this passage is god-oriented, not process- oriented. This "freedom of the
press’ is not about government inaction. It isabout ataining a society in which dl arefreeto publish. It
isnot only about wide dissemination of information, but adso about the importance of having "diverse and
antagonigtic sources’ for that information. Wide distribution of diversely produced information can be

4 326 U.S. 1 (1945).

45 395 U.S. 367 (1969).

46 See, e.g., Turner 11, 520 U.S. 180 (1997); Turner |, 512 U.S. 622 (1994).
47 518 U.S. 727 (1996) [hereinafter Denver Ared].

8 Seeinfra notes 132-46 and accompanying text (discussing Denver Areg).
49 See Associated Press, 326 U.S. at 10-13.

%0 14 at 20 (emphases added).



threatened not only by government, but dso by nongovernmenta organizations "if they impose restraints
upon that conditutionaly guaranteed freedom."™!  The government is not disabled, under such
circumstances, from regulating the nongovernmenta organization. Indeed, the paragraph opens with the
assartion that: "The Firs Amendment, far from providing an argument againgt application of the Sherman
Act, here provides powerful reasons to the contrary.’®> Application of the Sherman Act againg the
newswire monopoly affirmatively serves the First Amendment.

The Associated Press court had arelatively easy job. There, the clam wasthat the AP's practiceswould
have beenillegd inany market, not just the information market. Deconcentration of markets other thanthe
information market may be wise policy, but courts have never considered it condtitutionaly mandated. 1t
wasonly later, inthe context of media regulation (in particular ectronic mass media), that the Court began
to act onthe concernregarding overconcentration of the marketplace of ideas by asmdl group of powerful
commercia organizations.

2. Access Rights

Red Lion Broadcasting Co. v. FCC® is sometimes perceived in media regulaion scholarship as a
discredited case that permitted the FCC to impose a fairness doctrine that the Commission itsdf later
abandoned as uncondtitutiond.>  This perception is due to the increasing acceptance of the economic
critique of the notion, so important in that case, that spectrum scarcity requires licensing and content
regulation, rather than auctioning and market regulation. Whilethe spectrum scarcity rational eindeed today
seans little more than fable, the perception that Red Lion is therefore defunct flies in the face of the
reved ed behavior of broadcasters, tharr regulators, and thejudgeswho oversee the regulatorsfromthe seat
of First Amendment review. The Court, though conscious of the critique of Red Lion and its scarcity
rationale> continues to rely on Red Lion as good law.%® The FCC, for its part, quite recently passed a
series of regulations requiring broadcasters to show children's television programs,®” pursuant to a 1990

51|d

52 1d. (emphasis added).
53 395 U.S. 367 (1969).

54 See, e.g., Thomas G. Krattenmaker, Telecommunications Law & Policy 156 (2d ed. 1998) (noting that while 'the
Supreme Court has not abandoned Red Lion, the FCC has abandoned the fairness doctrine and challenged most of the
justifications asserted in the Red Lion opinion’). See generally F.C.C. Report, Fairness Doctrine (1984) (announcing decision not
to rely on Red Lion reasoning).

%5 See Turner 1,512 U.S. 622, 638 (1994) (recognizing "increasing criticism" of scarcity rationale); FCC v. League of
Women Voters, 468 U.S. 364, 376 n.11 (1984) (same).

%6 See Reno v. ACLU, 117 S. Ct. 2329, 2343 (1997) (citing with approval precedent relying on scarcity rationale to
uphold extensive government regulation of broadcast media); Turner |1, 520 U.S. 180, 227 (1997) (Breyer, J., concurring)
(treating Red Lion, together with Associated Press and New Y ork Timesv. Sullivan, as source for relationship between broad
access to information and democratic values); Turner |, 512 U.S. at 637 (citing Red Lion and stating that "[i]t is true that our
cases have permitted more intrusive regulation of broadcast speakers than of speakersin other media"); Columbia Broad. Sys.,
Inc. v. FCC, 453 U.S. 367, 395-96 (1981) (citing Red Lion to delineate limitations on broadcast license).

57 See Children's Television Programming Revision of Programming Policies for Television Broadcast Stations, 11
F.C.C. Rec. 10660 (1996).



congressional act directing suchaction.® Broadcasters bear the Commission's occasiond finesfor having
too little children's televison or too many commercids without chalenging the condtitutiondity of the
Commission'saction.>® A similar requirement imposed on newspaper publishers(say, to haveakids insert
innewspaperswithcirculaion of over 10,000 copies) could not conceivably survive condtitutiona scrutiny.
Butinbroadcasting, sucharequirement barely raises an eyebrow as the twentieth century drawsto aclose.

It is possible that broadcast regulation continuesasit does out of sheer inertia. Given the strong interests
of broadcasters to resst content regulaion, however, and given the robust critique of categorica
differentiation between broadcasters and newspapers, something el se appears to be working to shore up
the regulatory approach of Red Lion. | suggest thet that "something g’ isamuch more fundamenta point
about speechinamass- mediated society firgt articulated in Red Lion.® That paint isthe recognitionboth
of the importance of diversity of voicesto First Amendment vaues, and of the threat that concentration of
information production and exchange inamass-mediated informationenvironment poses to that diveraty.
Whether the concentrated power that diminishes the capacity of diversevoicesto be heard endsup inthe
hands of government agencies or of nongovernmenta organizations is muchlessimportant. Thisingght hes
retained its plaughility in broadcast, and indeed has been extended to cable regulation in the Turner
litigation and in Denver Area. Seen in this light, Red Lion continues to be living precedent for the
proposition:

It isthe purpose of the First Amendment to preserve an uninhibited marketplace of ideasin which truth
will ultimeatdy prevail, rather than to countenance monopolization of that market, whether it be by the
Government itself or aprivatelicensee. . . . Itistheright of the public to recaive suitable accessto socid,
political, esthetic, moral, and other ideas and experiences which is crucia here. That right may not
condtitutionally be abridged either by Congress or by the FCC.%

The Court'srationale probably would not have changed had it appreciated that government could dlocate
"scarce” spectrum not only by licenang, but aso by privatization. For example, consider the following
passage.

Where there are subgtantially more individuas who want to broadcast than there are frequencies to
dlocate, it isidle to post anunabridgesble First Amendment right to broadcast comparable to the right of
every individud to speak, write, or publish. 1f 100 persons want broadcast licenses but thereare only 10
frequenciesto dlocate, dl of them may have the same "right” to alicense; but if thereisto be any effective
communication by radio, only afew can be licensed and the rest must be barred from the airwaves. . . .

Bchildren's Television Act of 1990, Pub. L. No. 101-437, 104 Stat. 996 (codified as amended in scattered sections of
47U.SC)).

59See, e.g., Mississippi Broad. Partners, 13 F.C.C. Rec. 19401 (1998) (upholding fine for violation of regulations
pursuant to Children's Television Act).

€0 The court was well aware that the central question before it was how to think about core First Amendment values,
developed in a much more intimate information environment, as the setting shifted to aworld of electronic mass media. See Red
Lion, 395 U.S. at 386 n.15.

61 9. at 390 (emphases added).



No one has a Firs Amendment right to alicense or to monopolize aradio frequency.®?

Thisanadysswould not change if spectrum were dlocated by auction, instead of by licenang. There ill
would be only ten broadcasters dominating the most important mass medium. And theretill would be a
Frst Amendment commitment to prevent overconcentration of production of the broadcast information
environment. The expression of this commitment would have had to focus on designing property rightsin
gpectrum that would counteract undue concentration. The relevant difference, on this reading, between
newspapers and broadcastersis not the fable about spectrumscarcity and the chaos of 1926-1927.%% The
difference is the perception that speech usng a printing pressisrelatively easy to produce, and that the
market in newspapers is unconcentrated. Broadcasting, on the other hand, systematicaly will beahighly
concentrated information production market, given a certain technologicd state, whether spectrum-use
rights are alocated as licenses or property rights.®

Red Lionimpliesthat thisconcentrated market structure justifies, perhaps requires, government intervention
to decentrdize information production. But the Court did not explicitly endorse such a theory.®® A few
years |ater, the Court was invited to take that additiond step and look to the redlities of market structure
in the context of the printing press and the concentrated market in daily newspapers. A changed Court
refused the invitation.

In Miami Herdd Publishing Co. v. Tomnillo,%® Jerome Barron, who originated the scholarly argument that
the First Amendment requires access to private mass media,®” represented a candidate running for the
Florida House of Representatives®  Tornillo sought aright of reply in the pages of the Miami Herdd in
responseto editorids published by the paper againg hm. Herdied onagate"right of reply” satute amilar

6219, at 388-89 (emphasis added).

63 See National Broad. Co. v. United States, 319 U.S. 190, 210-14 (1943) (Frankfurter, J)) (explaining that licensing
was necessary to avoid interference, and that during "breakdown of the law" period of 1926-1927, when there was no licensing,
there was chaos and no one could be heard). For abrief description of conflicting historical accounts of the origins of radio
regulation, see Yocha Benkler, Overcoming Agoraphobia: Building the Commons of the Digitally Networked Environment, 11
Harv. JL. & Tech. 287, 298-318 (1998) [hereinafter Benkler, Overcoming Agoraphobia).

4 | have argued elsewhere that the decentralization commitment questions the continued acceptability of both
licensing and privatization through spectrum auctions, given the emergence of new technologies that permit utilization of
spectrum on acommons basis. See Benkler, Overcoming Agoraphobia, supra note 63, at 290-98, 375-400.

%n fact, at the end of the opinion, the Court expressly postpones consideration of the argument. It states:

[Q]uite apart from scarcity of frequencies, technological or economic, Congress does not abridge freedom of speech or press by
legislation directly or indirectly multiplying the voices and views presented to the public through time sharing, fairness doctrines,
or other devices which limit or dissipate the power of those who sit astride the channels of communication with the general
public.

Red Lion, 395 U.S. at 401 n.28.

% 418 U.S. 241 (1974).

67 see generally Jerome A. Barron, Access to the Press--A New First Amendment Right, 80 Harv. L. Rev. 1641
(1967).

%8 See Tomillo, 418 U.S. at 242-43.



to the farness doctrine the Court had upheld in Red Lion.®® Baron's argument focused on the
concentration of the newspaper businessover the course of the twentiethcentury. Gonewerethe low-cost
presses that permitted unfettered competition in the marketplace of ideas. In the second hdf of the
twentieth century, "[n] ewspapers have become big business'”™ Chains, nationa newspapers and wire
sarvices, and one-newspaper towns dominate the print media. The press™hasbecome noncompetitiveand
enormoudy powerful and influentid in its cgpacity to manipulate popular opinionand change the course of
events'™  Asaresult, "[t]he Firs Amendment interest of the public in being informed is said to bein peil
because the 'marketplace of ideas istoday a monopoly controlled by the owners of the market."”? The
Court rejected this rationde outright. If the measure necessary to avoid this monopoly is government
coercion, the Court held, then, this at once brings about a confrontation with the express provisions of the
Firs Amendment and the judicid gloss on that Amendment devel oped over the years.

... A responsible press is anundoubtedly desirable god, but pressresponshility is not mandated by the
Condtitution and like many other virtues it cannot be legidated.

The choice of materid to go into a newspaper, and the decisions made as to limitations on the size and
content of the paper, and treatment of public issues and public officias-whether fair or unfair--congtitute
the exercise of editorid control and judgment. It hasyet to be demonstrated how governmenta regulation
of this crucia process can be exercised consstent with Firs Amendment guaranteesof afree pressasthey
have evolved to thistime.”®

That should have ended the story, but it did not. Tornillo did not overturn (or even mention) Red Lion.
In the area of broadcasting, access rights continued unabated, despite a nod in the directionof Tornillo.”

The state of access rights in Firss Amendment law was later defined in FCC v. League of Women
Voters™ Tornillo wasthe law of print, while Red Lionwasthe law of broadcast, and the difference was
technologicaly determined.” The statusquo after L eague of Women V oters—-atechnologically balkanized
First Amendment |aw--set the stage for yet another round of media regulationcases as cable, the beast that
is part carrier, part editor, and part TV "broadcaster,” came to occupy an important place in our

89 Seeid. at 244.
0 1d. at 249.
.

2 1d. at 251.

3 1d. at 254-58.

" See Columbia Broad. Sys., Inc. v. FCC, 453 U.S. 367, 395-96 (1981) (emphasizing public right to benefit from

media broadcasting of diverse ideas and experiences while noting that "the Court has never approved a genera right of accessto
the media").

S 468 U.S. 364 (1984).
76 Seeid. at 377-78; see also Metro Broad., Inc. v. FCC, 497 U.S. 547, 567-68 (2990) (holding that enhancing
broadcast diversity is constitutionally permissible because ensuring multiplicity of views on airwaves serves important First

Amendment values), overruled on other grounds by Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995) (requiring strict
scrutiny of all governmentd racial classifications).



information environment.
3. Decentrdization in the Absence of "Scarcity": Cable"Must Carry™" Rules

The latest and most important evidence indicating the Court's acceptance of the congtitutional concern
with concentration is the Turner litigation.”” These casesinvolved the"must carry” provisions of the Cable
Television Consumer Protection and Competition Act of 1992, which required dmost every cable
operator to carry anumber of over-the-air broadcast Sgndsif abroadcaster made ademand to be carried.
Thefird iteration of the case produced severd important holdings.

Fird, the Court held that because cable did not suffer from the " spectrum scarcity” problem, itsregulation
was subject to the same degree of Firss Amendment scrutiny as any medium other than broadcast.”
Physical spectrum scarcity, not economic concentration, was the relevant factor in making broadcast
peculiarly subject to regulaion.® (As we soon shal see, this claim does not fit well with the Court's
distinction between Turner | and Tornillo.) Second, the Court held that regulation, even economic
regulationnot immediately directed at content, would be subject to heightened scrutiny if it regulated only
the information production and exchange sector.8!  Thisholding underliesthe position that enclosure of the
public domain requires heightened congtitutional scrutiny, once enclosure is properly understood as a
regulation of information production and exchange. Third, the Court held that the "must carry” rules were
content neutrd, not content based, and thus were subject to an intermediate level of review, not grict
sorutiny.®2 Thisleve of review requiresthat the messure effectively serve animportant government interest
unrelated to speech suppression in a mamer that is not substantialy more speech-redtrictive than
necessary.® Thegovernment interests claimed herewere preservation of "the benefits of free, over-the-air
local broadcast televison," encouraginginformeation disseminationfromavariety of sources, and " promoting
fair competition in the market for televison programming.'®* A plurdlity of the Court remanded the case
for fact finding as towhether the "must carry” provisons actually served the goa of preserving broadcast
television.®

The decison in Turner | reaffirmed the condtitutiona concern with an overly concentrated information
environment. In liging the important governmentd interests that could judtify regulation, the Court once
more cited Associated Press, and explained that "assuring that the public has access to a multiplicty of

7 Turner 11, 520U.S. 180 (1997); Turner 1, 512 U.S. 622 (1994).
8 47 U.S.C. § 334 et seq. (1994).

9 See Turner I, 512 U.S. at 637-39

80 Seeid. at 637-38, 640.

8l Seeid. at 640-41.

82 Seeid. at 643-52, 661-62.

83 Seeid. at 662 (restating test first applied in United Statesv. O'Brien, 391 U.S. 367, 377 (1968) and construed in
Ward v. Rock Against Racism, 491 U.S. 781, 798-99 (1989)).
84 1d. at 662.

85 Seeid. at 667-68 (plurality opinion).



information sourcesisa governmenta purpose of the highest order, for it promotes values centra to the
Firs Amendment.®®  Thus, the Court identified the focus of concern as the availability of diverse
information sources. The petitioners had argued thét, like the Miami Herdd in Tornillo, they were being
forced to speak.8” In rgecting this cdlaim the Court outlined what it perceived as the crucid distinction:

[T]he asserted anaogy to Tornillo ignores an important technological difference between newspapers
and cable televison. Although adaily newspaper and a cable operator both may enjoy monopoly status
inagiven locde, the cable operator exercises far greater control over access to the relevant medium. A
daily newspaper, no matter how secureitsloca monopoly, does not possess the power to obstruct readers
access to other competing publications--whether they be weekly local newspapers, or daily newspapers
publishedinother cities. Thus, when anewspaper assertsexclusive control over itsown newscopy, it does
not thereby prevent other newspapers from being distributed to willing recipients in the same locde.

The sameis not true of cable. When anindividua subscribesto cable, the physica connection between
the television set and the cable network gives the cable operator bottleneck, or gatekeeper, control over
mogt (if not dl) of the televison programming that is channded into the subscriber'shome. Hence, smply
by virtue of its ownership of the essentia pathway for cable speech, a cable operator can prevent its
subscribers from obtaining access to programming it chooses to exclude. A cable operator, unlike
speakersin other media, can thus silence the voice of competing speakerswithamere flick of the switch.

The potential for abuse of this private power over a centra avenue of communication cannot be
overlooked. The Firss Amendment's command that government not impede the freedom of speech does
not disable the government from taking steps to ensure that private interests not redtrict, through physica
control of acritical pathway of communication, the free flow of information and ideas®

The coredifference, for the Court, isthat even when anewspaper hasalocal monopaly, it cannot prevent
competing sources of information from reaching willing recipients, whereas cable operators can, because
they control the sole conduit into the home. It is this fact that gives cable operators the type of "private
power over a centra avenue of communication” that permits government to "tak[€] stepsto ensure that
private interests not restrict . . . the free flow of information and ideas"®®

The Court spent agood ded of energy describing these differencesas "physcd™ and "technologicd,” as
opposed to economic or organizational. But in fact they are nothing of the sort. Nothing physicaly
prevents another cable company, or two, from digging trenchesand pulling cables to each house, making
the "critical pathway of communication” much lessso. What prevents such a development is economics.
The large fixed codts of wiring acity, and the rdatively low incrementd costs of digributing information

86 |d. at 663.
87 Seeid. at 653.

8 |d. at 656-57 (footnote and citation omitted). The Court also cited Associated Press, 326 U.S. at 20 ("Freedom to
publish is guaranteed by the Constitution, but freedom to combine to keep others from publishing is not.").

89 |d. at 657.



once acity iswired, are what make for cable monopolies. When the Court describes the possibility that
newspapers from other towns will distribute copies in a one- newspaper town, it is aso describing an
economic phenomenon. Newspaper digtribution is primarily an incrementa cost of print publication, not,
as with cable didribution, primerily a fixed cost. Once a newspaper has expended the fixed costs of
reporting, writing, and laying out its Stories, printing additiona copies of the paper and trucking themtoa
nearby town for distribution a higher prices is often economicdly feasible.

But this does not mean that the Court's andlysis in Turner | was mistaken. It Smply means that the
cable/newspaper diginction is not robust enough to limit the Court's holding. Pried loose from the
technologica determinism that limitsits rationade, the Court's rgjection of the Tornillo-based argument for
drict scrutiny is a direct gpplication of Associated Press.  Government regulation of an information
production indudtry is suspect. But government nonetheless may act to dleviate the effects of a
technologica or economic redlity that prevents "diverse and antagonistic sources' from producing
information and disseminating it widdy. The necessary inquiry in eech case is whether there is enough
factud evidence to support the government's claim that its intervention is needed to prevent centrdization
of information production and excluson of "diverse and antagonistic sources.”

Jugtice O'Connor's dissent in Turner | underscores the importance of decentraization to the Court's
decison. The core point of her disagreement withthe Court wasthe vdidity of achieving decentrdization
by permitting government regulation. She wrote:

[1]t isimportant to acknowledge one basic fact: The question is not whether there will be control over
who gets to speak over cable--the question is who will have this control. Under the FCC's view, the
answer is Congress, acting withinrdatively broad limits. Under my view, the answer isthe cable operator.
Most of the time, the cable operator's decision will be largely dictated by the preferences of the viewers,
but because many cable operatorsareindeed monopoligts, the viewers preferenceswill not dways prevail.

| have no doubt that there is danger in having asngle cable operator decide what millions of subscribers
canor cannot watch. And | have no doubt that Congress can act to relieve this danger. . . . [here Justice
O'Connor ligspermissble ways, suchas subsidies, encouraging competitionincable and dternative media,
etc.]

But the Firss Amendment as we understand it today rests on the premise that it is government power,
rather than private power, that is the main threat to free expression™.. . . .

Itisprecisdy this caculus--that the fear of government regulation necessarily trumps the concernsraised
by ahighly concentrated information environment--that the Court rejected.

Three years later, the Turner litigation returned to the Supreme Court after the District Court upheld the

90 4. at 683-85 (O'Connor, J., dissenting).



"mugt carry” requirement. The Court reiterated its earlier position that Congress properly could seek to
attain awidedistributionof informationfromdiverse sources.* Once more, the Court specifically rejected
the dissent's argument that government intervention in the Associated Press tradition is warranted only to
counteract anticompetitive behavior that would beillegd for any organization:

Federd palicy . . . haslongfavored preservingamultiplicity of broadcast outlets regardless of whether
the conduct that threatens it is motivated by anticompetitive animus or rises to the leve of an antitrust
violaion. Broadcast televison is animportant source of informationto many Americans. Though it isbut
one of many means for communication, by traditionand usefor decades now it has been an essentid part
of the nationd discourse on subjects across the whole broad spectrum of speech, thought, and expression.
Congress has an independent interest in preserving a multiplicity of broadcasters to ensure that dl
households have access to informationand entertainment onanequa footing with those who subscribe to
cable.®?

The Court's position is that the concern withan overly concentrated market invideo programming sems
from the Firs Amendment, and not, as the dissent argued, from a generd economic policy favoring
competitive markets. The Court expressy accepted the congressiona purpose of assuring "amultiplicity
of broadcast outlets"® Moreover, it refined the congtitutional dimension of this purpose from the facts of
Associated Press by gating that thisgod is permissible "regardless of whether the conduct that threastens
[the multiplicity of broadcasters] is motivated by anticompetitive animus or risesto the level of an antitrust
violaion.® The remainder of the opinion surveyed evidence presented in the lower court to show that
Congress reasonably could have found that cable operators have a monopoly on ddivery of video
programmingto many homes,® that these operators haveincentivesto drop some broadcasters,® and that
broadcasters not carried are likely to decline or disappear.”’

The Court's position is underscored by the concurrence of the economically- minded Justice Breyer, who
replaced Justice Blackmun between Turner | and Turner I1. Justice Breyer concurred to ensure thet the
Court's opinion not be read to rely too heavily on its descriptions of the anticompetitive behavior and
incentives of cable operators:

Whether or not the tatute does or does not sensibly compensate for some significant market defect, it
undoubtedly seeks to provide over-the-air viewers who lack cable with a rich mix of over-the-air
programming by guaranteeingthe over-the-air sationsthat providesuch programming withthe extradollars
that an additional cable audiencewill generate. | believethat thispurpose--to assurethe over-the-air public
"access to a multiplicity of information sources'--provides suffident bass for rgecting appellants First

91 See Turner 11, 520 U.S. 180, 192-93 (1997).

92 1d. at 194 (citations omitted).
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Amendment daim.*®

Justice Breyer recognized that such regulation "extracts a serious Firs Amendment price®® But, he
wrote, that price canbe judtified by the™ "'basic tenet of [our] nationa communications policy, namdly, that
the widest possible dissemination of information from diverse and antagonistic sources is essentid to the
wdfare of the public.""® That policy isnot an economic policy, but rather "seeksto fadilitate the public
discusson and informed deliberation, which, as Justice Brandeis pointed out many years ago, democratic
government presupposes and the First Amendment seeks to achieve."'*

Justice Breyer's focus on the facilitation of public discourse, and the Court's focus on the importance of
maintaining the multiplicity of broadcasters as " anessentid part of the nationd discourse on subjects across
the whole broad spectrum of speech, thought, and expression,"*? bring us back full circle to Associated
Press. For it wasthere that Justice Black stated that the First Amendment "rests on the assumption that
the widest possible dissemination of information from diverse and antagonistic sources is essentid to the
wefare of the public, that afree pressis a condition of afree society."2%

C. The Trouble with Concentrated Information Markets
1. Decentrdization in the Sarvice of Politica Discourse

Scholarship that followed Barron's pioneering work on access rights'™ has outlined why a democratic
systemsuchas ourswould seek to decentrdize its information production sector.!®  The reasonsfal into

% Turner I1, 520 U.S. at 226 (Breyer, J., concurring in part) (quoting Turner I, 512 U.S. at 663).

9 1d. at 226 (Breyer, J., concurring in part and dissenting in part). Justice Breyer wrote that regul ation suppresses
speech by "interfer [[ing] with the protected interests of the cable operators to choose their own programming;... prevent[ing]
displaced cable program providers from obtaining an audience; and... prevent[ing] some cable viewers from watching what, in its
absence, would have been their preferred set of programs.” Id.

10014, at 226-27 (quoting Turner I, 512 U.S. at 663 (quoting United States v. Midwest Video Corp., 406 U.S. 649,
668 n.27 (1972) (quoting Associated Pressv. United States, 326 U.S. 1, 20 (1945)))).
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the Press, and the Constitution, 10 Const. Comment. 421 (1993) [[[hereinafter Baker, Private Power]; J.M. Balkin, Populism and
Progressivism as Congtitutional Categories, 104 Yae L.J. 1935 (1995) [hereinafter Balkin, Populism] (reviewing Cass R.
Sunstein, Democracy and the Problem of Free Speech (1993)); C. Edwin Baker, Giving the Audience What It Wants, 58 Ohio St.



two broad categories. First, concentrated systems can be expected to produce different information than
decentralized systems. In particular, they are likdy to exclude chalenges to prevalling wisdom that are
necessary for robust politica discoursel®  Second, concentrated commercial sysemstend to trandate
unequa distributionof economic power in society into unequal distribution of power to expressideasand
engage in public discourse!® Most of the argumentsin both categories are insrumental. They seek to
assurerobust political discourse, and defend the wide distributionof information production on the ground
that it iscrucid to that god. Commentators aso have attempted to understand the unequal distribution of
power to express onesdlf as a substantive concernof the First Amendment.2®  Although | do not develop
this argument in full here, | outline the condderations that might lead one to adopt such a normative
commitment.

Thefirg argument supporting decentralization is rooted in the effects of centralization on the content of
information available for asociety's palitica discourse. When the number of producers of information in
alarge society isamdl, one of two conditions canprevail. Firdt, producers may speak only what they think
isright. Inthat case only the views of asmadl, powerful minority will be available for mass consumption.
Anecdota accounts of media moguls like Rupert Murdochand WilliamRandolph Hearst portray them as
mediaownersof thistype.’® Thesecond, morelikely, condition isthat commercia producerswill attempt
to guesswhat sort of information content consumers prefer, and thenattempt to produceit. Intheir attempt
to serve aggregated preferences, information producers are likely to exclude from public discourse many
important views.

Barron focused on the incentives of commercid information providers to cater to areatively "safe’ or
bland range of tastes.!® The mass media, he wrote, have an antipathy to novel and unpopular idess
because it is"'bad business to espouse the heterodox or the controversid. . . . What happens. . . isthat
the opinionvacuum isfilled withthe least controversial and bland ideas."** Baker has suggested that mass
media produce rdaively "thin" information that can attract as many people as possible without offending
any, for two reasons. the relative flatness of the demand curve for informationthat is somewhat interesting

L.J. 311 (1997) [hereinafter Baker, Giving the Audience]; Benkler, Overcoming Agoraphobia, supra note 63.

108 Thisisthe central point of Barron's critique, see, e.g., Barron, supra note 67, at 1641-42, 1647-50, but it also

shows up in Fiss's discussion, see Fiss, Free Speech, supra note 105, at 1407, aswell asin Baker's, see Baker, Private Power,
supra note 105, at 428-30.
107 Thisis Fiss's core addition to Barron's critique, see Fiss, Free Speech, supra note 105, at 1412-13, and it isalso

central to Balkin's work, see Balkin, Some Realism, supra note 105, at 404-12.

108 seeinfratext accompanying notes 118-20.

Paul Farhi, Hearst-Case Scenario: Curbs on Media Moguls May Ease, Wash. Post, July 19, 1995, at A1 (describing
debate over proposed changes to law that would reduce restrictions on media ownership); Brian Lowry, Media Consolidation:

No Degrees of Separation?, L.A. Times, Sept. 22, 1998, at F3 (reporting alegations that Murdoch forced cancellation of TV
movie about Anita Hill).

10 gee Barron, supra note 67, at 1646-47.
11\ g, at 1641-47 (footnote omitted).
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to meny people; and the fact that mass media cannot price discriminate effectively. 2 This effect is
reinforced by the high fixed costs of information production, and the rdatively low costs of making and
didributing copies of informationonce produced. The economies of scale created by these characteristics
focus production on "safe’ materials most likely to atract the greatest audience.

Whenamedium centrd to a polity's information environment (such as broadcast televison in our polity)
produces only "saf€' materids, it reinforces and makes more predictable the preferences of average
consumers. This strengthens the tendency to underproduce information that challenges broadly shared
cultura precepts. Fromapolitica perspective, thisthreatensto engender what Justice Brandeisconsidered
"the greatest menace to freedom": "[A]n inert people™™® For if thereisto be choicein apolitical system,
its condtituents must have access to information that chalenges the satus quo. Only when people know
their options, and candecide collectively to embrace or reject them, canthey ether reformor legitimize the
gatus quo. Only then can the status quo damto be the outcome of ademocratic process, rather than the
expression of entrenched powers preventing discussion of change.*4

The second set of concerns revolves around the effects of concentrated commercid information
productiononthe digtribution of power to participate in public discourse among the congtituents of apolity.
A commercid system didtributes its resources based on the extant digtribution of wedth. A commercia
information production system operating in a society such as ours therefore will tend to cause unequa
digtribution of private power over information flows. This raises two concerns.

112 See Baker, Giving the Audience, supra note 105, at 329-30. Baker has explained the economic incentives

underlying this aim for the center in terms of the probable slope of the demand curves. Seeid. at 328-30. Demand for
information that is very interesting to asmall group islikely to have avery steep demand curve, where a small quantity will be
consumed at high prices, but prices must be lowered radically to increase the quantity demanded (by people outside the interest
group). Seeid. at 330. On the other hand, the demand for information that holds the weak interests of avery broad group of
peopleislikely to have arelatively flat demand curve. Seeid. at 329. Organizations that cannot price-discriminate effectively
will tend to prefer the product with the flat demand curve over the product with the steep curve. Seeid. at 344.

113 Whitney v. California, 274 U.S. 357, 375 (1927) (Brandeis, J., concurring).

4 The court implied as much in Red Lion, quoting from Mill:

"Nor isit enough that he should hear the arguments of adversaries from his own teachers, presented as they state them, and
accompanied by what they offer as refutations. That is not the way to do justice to the arguments, or bring them into real
contact with hisown mind. He must be able to hear them from persons who actually believe them; who defend them in earnest,
and do their very utmost for them."

Red Lion Broad. Co. v. FCC, 395 U.S. 367, 392 n.18 (1969) (quoting John Stuart Mill, On Liberty 55 (John Gray & G.W. Smith
eds., Routledge 1991) (1859)). Fiss devotes agood deal of attention to this entrenchment effect. See Fiss, Why the State?, supra
note 105, at 788-89.

The court implied as much in Red Lion, quoting from Mill:

"Nor isit enough that he should hear the arguments of adversaries from his own teachers, presented as they state them, and
accompanied by what they offer asrefutations. That is not the way to do justice to the arguments, or bring them into real
contact with hisown mind. He must be able to hear them from persons who actually believe them; who defend them in earnest,
and do their very utmost for them."

Red Lion Broad. Co. v. FCC, 395 U.S. 367, 392 n.18 (1969) (quoting John Stuart Mill, On Liberty 55 (John Gray & G.W. Smith
eds., Routledge 1991) (1859)). Fiss devotes agood deal of attention to this entrenchment effect. See Fiss, Why the State?, supra
note 105, at 788-89.



First, power over informationflowsthat mirrors economic power in society will tend to prevent effective
politica chalenge to the prevailing order, however inimicd that order may be to amgority of the polity.
Fiss suggested that if information production is centralized and controlled by forces dready relatively
powerful in society, then that control will render the socid, economic, and politica powers that be
impervious to politica chalenge™® Thisimperviousnessin turn undermines credible public debate, the
very heart of democracy.!® Like the first category of arguments, this is an insrumenta concern. It
focuses on the First Amendment as an ingtitutional device that assures robust democratic discourse.

The second concern with the distributive effects of commercia concentration isthat alopsided digtribution
of private power in society can be "censorid.” It can inhibit free exchange of information and ideas and
prevent many people fromexpressng themselves. Baker argued that "most people (possibly not including
most condtitutiond lawyers) believe that a violaion of freedom of the press occursif aconglomerateowner,
say a company that produces nuclear reactors, causes its television network to promote postive stories
but not to cover negative stories about nuclear energy."'’ The point hereisnot insrumentd. 1t does not
concern the effects of private censorship on the public vaue of palitical discourse. The point is that
someone cannot speak his mind, and cannot do so because someone dse tdls himtha he must not. '8
That other person can do so by controlling the resources necessary to effective communication. And the
reason she can control those resourcesis that the state enforces property rulesthat give her aveto power,
backed by acredible threat of state force, over their use.!°

2. Decentralization in the Sarvice of Sdf-Governance

Scholarship that focuses on the private censorship dangers in unequa distribution of power to control

115 seeFi ss, Why the State?, supra note 105, at 786.

116 Seeid. Fiss describes the threat to democracy asfollows:

[ITn modern society, characterized by grossly unequal distributions of power and alimited capacity of peopleto learn all that
they must to function effectively as citizens... placing a zone of noninterference around the individual or certain ingtitutionsis
likely to produce a public debate that is dominated, and thus constrained, by the same forces that dominate social structure, not a
debate that is "uninhibited, robust, and wide-open."

We will come to see that the state's monopoly over the lawful infliction of violence is not atrue measure of its power and that
the power of an agency, like the FCC, is no greater than that of CBS. Terror comesin many forms. The powers of the FCC and
CBS differ, one regulates while the other edits, but thereis no reason for believing that one kind of power will be more inhibiting
or limiting of public debate than the other.

Id. at 786-87.

e Baker, Private Power, supra note 105, at 425 (footnote omitted).

118 on the importance of keeping distinct public interest and individualist arguments, and keeping one's eye on both,

see Waldron, supranote 3, at 844-46, 857-62 (arguing that focus on public interest may result in neglect of or confusion regarding
individual rights).

19 This point is central to Balkin's "realist" conception of the First Amendment. See Balkin, Some Realism, supra
note 105. Balkin's focus on the individual capacity to communicate, as opposed to the public value of speech, is how he sets his
populism apart from the views of those he terms "progressive" First Amendment scholars. See Balkin, Populism, supra note
105, at 1945-50.



informationflowshintsat deep individud liberty concerns implicated by media concentration in particular,
and socid concentration of informationproductionin generd. The literature suggests that a concentrated
information production and exchange system has negative effects not only onpolitica discourse--palitica
sdlf-governance--but dso on individua saf-governance.!?°

Thisis not the placeto expound upon self-governance. But some basic observations will suggest how a
commitment to individud self-governance supports a commitment to avoid concentration of information
production in society. No one can be completely sdf-governing in the very strong sense of being the
person who determines dl the congtraints on how his or her life goes. At the very least, there are
congtraintsimposed by the way the world is and the technol ogica conditions of our time. No one can even
be the sole source of human choices that congtrain her life. Living in society, each of usis congrained by
political choices that society has made asagroup.?  Each of usis dso congrained by the individua
choices of others who share our environment. This is probably the most important eement of Coase's
indgght into the reciproca nature of causation.'? | propose a wesker conception of self-governance that
measures self-governance as the importance of an individud's choices as the source of congtraints on his
life, reldive to the importance of choices others make as condraints on his life. The didribution of the
power to control our information environmert has Sgnificant implications for the distribution of
sef-governance in this sense.

To plan alife, one must be able to concelve the state of the world asit isand the range of possible paths
one might pursue, and to choose a path fromthe set of available options. A person'schoice-set at agiven
moment is a function of her perceived state of the world and her plausible known options for action.'?3
A person's perception of the state of the world, and the person's known plausible options, may be limited
by internd or externa factors, each of which might engage different normative concerns. First, one's
perception may be limited by internd or externa objective "facts of life," such asinnate menta capacity,
or the existence of very high mountains that hide from on€e's view the oncoming clouds that would rain on
one'splannedparade. A strong commitment to overcome these congtraintswould engage our commitment
to astrong version of "positive liberty" with its familiar defenses and critiques®

120 gee supra notes 118-19.

121 gy Gates, for one, seems to be finding that even legendary wealth cannot make himself the sole source of human

choices that constrain hislife. See, e.g., Joel Brinkley, Microsoft Witness Peppered with Questions from Judge, N.Y . Times,
Feb. 26, 1999, at C3 (reporting that Microsoft antitrust trial "has not gone well for the company").

122 see RH. Coase, The Problem of Social Cost, 3J.L. & Econ. 1, 2 (1960) (arguing that harm is not inflicted on one

actor by another but results from actors affecting each other).

123 | use the term "plausible known options' to define a choice-set at a given moment, on the assumption that a

person's ability to choose a course of action for his or her lifeis not affected by actually being able to do something, say,
remember all the numbers in the telephone book, unless the person knows of that ability and of its relevance to his or her choice
set (hence "known options”). It also does not increase one's choice-set to have afalse perception of the availability of an option,

for example, to "become superman.” Hence "plausible.”

124 \whileit is neither impossible nor unreasonable to develop a First Amendment argument about access rights based

on apositive liberty conception, my focus here is much narrower. | leave to future scholarship the examination of just how far
the decentralization commitment can go, or how "strong" a commitment we want.



Second, one's perception of the world, including knowledge of on€e's options, might be limited by
congraints imposed externdly by politica action--for example, a prohibition on reading certain kinds of
information. Thistype of condraint would squarely engage our "negative liberty” concerns, dthough if we
are assured of the individud's participation in the politica process that creates the congtraint, we might
choose to endorse the outcome of the politicd process as a product of, rather than a congtraint on, the
individud's self- governance.

Third, constraints on one's perception of the world might result from free choices one made in the past
that had the known consequence of redtricting future choice-sets. Negating these consgtraints would seem
to defest, rather than serve, the possibility of self-governance. Whereaperson haschosenapathat T subl
, and that choice has restricted his or her choices later dong that path, we do not respect the person's
origina choice unless we include the choices unavailable due to past choices in the person's quantum of
sef-governance. That Ulysses, bound to the mast, cannot jump into the water is not an impediment to his
sdf-governance--it is its implementation.

Thefourth and find form of congraint, which concerns us here, involves condraints that individuas place
on each other through their willed choices. Parents blocking Internet materias from their children, a
corporationusng itsownership of abroadcast network to prevent areporter fromreporting about security
falures a itsfacilities, or an advertiser bombarding viewerswithads about the desirability of its products,
areinstances of more or less successful attempts by one person to control and manipulate the information
environment of others. To the extent that such efforts are successful, the choices of the information
controller, rather than those of the information recipient, congtrain the life of the recipient.

The Firs Amendment concern with concentrated information production arises when a society's legd
indtitutions creste systematic asymmetriesinthe distribution of power among its condtituents to affect their
information environment. To illusratewhy thisis an gppropriate focus for a First Amendment concerned
with self-governance, imagine that a society hastwo classes of people, ClassA and ClassB. ClassA see
n plausible choices, including the option to define, for themselvesand others, whichof the options1 ... n
they will know about. Class B (everyone else) are free to choose asthey please, but their choice setis 1
... (n-1); the option removed is the optionto define for dl persons, induding themselves, what, out of the
st of 1...noptionsthey will see. If Class A persons dl choose to show to dl Class B persons the
options1... (n-1), then, as a practical matter, Class A and Class B have the same choice-set, snceClass
A haschosento set the value of the nth option a zero. If, on the other hand, members of Class A choose
to use option n postively, by "hiding" from Class B some of the options, so that Class B members seea
plausble choiceset of 1. . . (n-5), then members of Class A have exercised dominionover the members
of Class B whose choice set has been so congtricted. Capacity to plan and live alife has been reall ocated
from Class B to Class A. Among other things, Class A can manipulate the information environment of
Class B in order to make it more likdy that they will choose to behave in ways that make room for, or
facilitate, the life choices of Class A persons. The difference betweennand n-1is, then, adifferenceinthe
digtribution of autonomy in society: Members of Class A are more self-governing than membersof Class




B, and they are so partly by exercising dominion over members of Class B.1® Laws that concentrate
control over information production and exchange inthe hands of asmal number of organizations have the
effect illugtrated above.

D. QOutline of a Condtitutiond Constraint

More than any other case, Denver Areal? illustrates the difficulty of constraining our understanding of
the First Amendment inamass- mediated environment within the technologica boundaries erected in Red
Lion and Tornillo. Denver Areainvolved a series of regulations that gave cable operators the power to
refuse carriage to indecent materids, on channds that the cable operators otherwise were required to
provide on acommon-carrier-like modd. Benesath the veneer of an indecency case, Denver Areawas a
case about accessrights. There, amgority of the justices acknowledged that access rights to the cable
medium served the First Amendment by permitting many and diverse sources to reach viewers over this
concentrated medium.*?’  These justices treated decisions by cable operators not to carry certain
programming as "censorid,"»?® and acknowledged that the availability of access to such a medium was a
guestion of conditutional moment. Only the partid dissent by Justice Thomas thought that government
intervention by reguiring access rights was the relevant condtitutional concern.*2®

In this complex context, the Court came closest to identifying not only aconditutiona interest in diversity,
but anactua condtitutional congtraint on regulationthat unnecessarily causes concentration. Inthefirs part
of the opinion, the Court decided that permitting cable operators to exclude indecent programming from
channels available to commercid programmersona common carriage basis (leased access channds) did
not violate the First Amendment.2*  But there remained the question of whether the same mechanismwas
condtitutional when applied to PEG access channds.*3!  The plurdity found that a centra difference
betweenthe PEG channds and the commercia |eased access channds wasthat, asto the former, franchise
agreements commonly set up a "system of public, private, and mixed nonprofit elements,” that "can set

125 |n Wisconsinv. Y oder, 406 U.S. 205 (1972), the Supreme Court privileged members of the Old Order Amish
community to refrain from sending their children to school, in contravention of Wisconsin's truancy law. This case permits some
people (parents) to control what information other people (their children) have access to (in order to prevent them from getting
too clear an understanding of alternative ways of life). The Supreme Court was able to hold that the interest of the parents was
weightier than that of the children, seeid. at 231, because we have a general cultural perception that children are not
self-governing, but instead are governed by their parents. The point is that the case was about control of one group over the
information environment of another, which gave the former group the capacity to control the latter's lives.

126 518 U.S. 727 (1996).

127 seeid. at 753-60.

128 \d. at 773 (Stevens, J., concurring); id. at 782 (Kennedy, J., concurring in part and dissenting in part).
129 seeid. at 815-17 (Thomas, J., concurring in part and dissenting in part) (discussing analogous cases finding cable
operators rights to be relevant free speech concern).

130 see id. at 746 (plurality opinion).
PEG accessrefersto access that is limited to institutions or topics that qualify as public, educational, or

governmental. They thus differ from leased access channels, which are available to al paying programmers on afirst-come,
first-served basis.
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programming policy and approve or disgpprove paticular programming services'*?  In the presence of
suchentities, permitting the cable operator to excludeprogrammingwould congtitutea censoria veto, which
could not be justified as necessary to protect children from indecent materids given the existence of the
supervisory entities*

The Court thus held that giving the private, commercid owner of a communications medium theright to
decide what goes onits channds threatens the First Amendment because the owner could prevent carriage
of programs in acommunity that aready has set up a politically accountable body to make the equivaent
editoria decisons as to these channels content. This was no dip. Justice Stevens, a member of the
pluraity, aso wrote separately. He emphasized that

[w]hat isof criticad importance. . . isthat if left to their own devices, those [locd] authorities may choose
to carry some programming that the Federal Government hasdecided toredtrict. . . . [T]he federa statute
would . . . inject federdly authorized private censors into forums from which they might otherwise be
excluded, and it would therefore limit local forums that might otherwise be open to al condtitutionaly
protected speech.

Denver Areg, for dl its opacity, indicates how a condtitutiona congraint could implement the normative
recognitionaof the First Amendment costsimposed by concentrated private control over informationflows.
This congtraint would be something lessthana postive First Amendment right of accessto communications
media, but something other than a pure commitment to avoid government regulation. At aminimum, laws
intended to regulate or affect information production and exchange must account for ther effects on the
distribution of power among congtituents of the regulated information environment. If alaw resultsin a
lopsided distribution of capacity to access and communicateinformation, that attribute must be trested as
aFirst Amendment "cost." Any benefits the law seeks to advance must be weighed againgt thiscost in a
congtitutiond calculus. In the Denver Areaexample, the plurdity found that the cogt of shifting power to
control PEG channels content from local groups to cable operators was not worth the added protection
childrenmight receive if the regulaionwere upheld.*** It thereforeinvalidated thelaw on First Amendment
grounds. To analyze copyright or related property rightsin information products, only this framework of
review isneeded. For enforcement of such property rights--intended to maximize aggregate production,
but operating, aswe will seein Part 1V, to concentrate control over information--is precisely the type of
regulation captured by this framework.

i
The Public Domain and "Make No Law"

A. Copyright and the First Amendment

132 Denver Area, 518 U.S. at 762.
133 Seeid. at 763.
134 1. at 773 (Stevens, J., concurring) (footnote omitted).

135 see supra notes 131-33 and accompanying text.



Itishardly new to observethat thereis atens on between the congtitutional command that " Congressshall
make no law . . . aoridging the freedom of speech” and the practice of copyright law sysematicaly to
prohibit specific instances of speaking and reading. Melville Nimmer firgt andlyzed it in 19702  For
Nimmer, the interests served by copyright--providing economic incentivesfor production--and theinterests
served by the First Amendment--freedom of democratic deliberationand personal expression-- conflicted
with each other. His purpose was to ba ance these conflicting interests.*%

Nimmer mediated the conflict he saw by focusing on a core dement of copyright doctrine: the
idea-expressiondichotomy. Heargued that theidea expression dichotomy in copyright law well balanced
the conflicting interests of copyright and the First Amendment in most cases.® He reasoned that the
privilege to use ideas gives access to dmogt al the benefits of free speech and dissemination of thoughts,
while congraining only the form of their communication. The exclusive rights over the formof expression,
onthe other hand, seemto provide suffidient incentives to serve the purposes of copyright.**  This happy
accident of copyright doctrine, correctly understood, permitted copyright to dwell in the neighborhood of
the First Amendment without too much conflict.

The idea-expressiondichotomy was not, however, completely sufficient to resolve the conflict. Nimmer
suggested, for example, that the then-existing perpetuad common-law copyright inunpublished workswas
conditutiondly frail. In hiswords,

If I may own Blackacre in perpetuity, why not dso Black Beauty? The answer lies in the firgt
amendment. There is no countervalling speech interest which must be balanced againgt perpetud
ownership of tangible real and persond property. Thereis such a speech interest with respect to literary

property, or copyright.14°

Nimmer further suggested that when copying the expresson provided "a unique contribution to an
enlightened democratic didogue’ the speech interest must outweigh the copyright interests.**! As he put
it, "It would be intolerable if the public's comprehension of the full meaning of My La could be censored
by the copyright owner of the photographs.#? In an andysis quite pertinent to contemporary debates,
Nimmer criticized the then- pendinglegidationto extend the term of copyright protectionto aready exising
works. He claimed that this extension exerted a price in terms of free gpeech, without adding incentives
to create because the affected works already would exist.1*®  Hisargument standswith equal forceagainst

136 gee Melville B. Nimmer, Does Copyright Abridge the First Amendment Guaranties of Free Speech and the Press?,

17 UCLA L. Rev. 1180, 1181-86 (1970).
137 seeid. at 1186-89.

138 Seeid. at 1189-93.
139 Seeid. at 1189-91.
14019, at 1103,
14119, at 1197.

142 Id.

193 seeid. at 1194-95.



the Sonny Bono Copyright Term-Extension Act.***

Nimmer concluded by advocating the need for a Firss Amendment limitation on copyright, rather than
expandgonof the "fair use doctrine'*  Fair useinhis conceptionwas reserved for usesthat did not impair
the marketahility of the author's work. 1t was amatter of congressiona policy-- whether more or fewer
uses should be permitted as consistent with the purposes of copyright protection. The First Amendment
exception he proposed would gpply to uses that were not "far" in this sense. A narrow class of uses of
information with a sufficiently strong public interest component would override copyright in the interest of
the free flow and exchange of ideas %

A few months after Nimmer, Paul Goldstein adso published an andyss of copyright and the First
Amendment.2*” LikeNimmer, Goldstein recognized that "'[g]Ithough its censorship function wasdissipated
with enactment of the Statute of Anne, copyright persss in its potentid for conflict with the first
amendment. Dispensed by the government, copyright gill condtitutes the grant of a monopoly over
expression."’® Goldgtein's ire was provoked by Howard Hughes's attempt to prevent Random House
from publishing a biography about him by purchasing the rights to the biography’s sources.*®  Goldstein
saw this as an example of how anenterprisethat holds many copyrights "has a degree of control, roughly
proportiona to the size of itscopyright aggregation, over the content and the selection of works which are
made available to the public.®™ He explicitly based his concern on Barron's argument for First
Amendment rights of accessto the mass media®>! But the issue Goldstein addressed was not as generd
as Nimmer's. He focused on enterprises that dominate the market through the ownership of many
copyrights. He suggested that these enterprises exercise the kind of regulatory powers practiced by
quas-governmenta organizations, like the Stationers Company of the sxteenth and seventeenth
centuries,™ or, as in Marsh v. Alabama, > the company towns required to open their facilities to

144 pyp, L. No. 105-298, 112 Stat. 287 (1998) (codified at scattered sections of 17 U.S.C.). The act, among other
things, extended copyright for works "created but not published or copyright before January 1, 1978." Id. § 102(b)(3), 112 Stat.
at 287 (codified at 17 U.S.C. § 303 (Westlaw 1999)).

145 see Ni mmer, supra note 136, at 1200-04.

146 Seeid,

See generally Paul Goldstein, Copyright and the First Amendment, 70 Colum. L. Rev. 983 (1970).
148 1. at 984.

149 gee generally Rosemont Enters., Inc. v. Random House, Inc., 366 F.2d 303 (2d Cir. 1966). Hughes had arranged for
the creation of a corporation called Rosemont, which bought the copyrights to many articlesin which information about Hughes
had been compiled, and then attempted to prevent publication of the biography by refusing to license their use to the biographers
and suing to enjoin publication of the biography in violation of its copyrights. Seeid. at 304-05.

10 Goldstei n, supranote 147, at 986.
151

147

Seeid. at 986 n.20 (citing Barron to support argument); see also supratext accompanying notes 66-72.

152 326U.S. 501, 506-09 (1946) (requiring company town to permit individual to speak on its streets, because,

although privately owned, town operated for its residents just as any other town subject to public forum doctrine would).
836U, 501, 506-09 (1946) (requiring company town to permit individual to speak on its streets, because,
although privately owned, town operated for its residents just as any other town subject to public forum doctrine would).



speakers. ™™

Goldstein's solution was to impose a condtitutiona limitation on the enforcement of copyright. He
suggested that, just as New Y ork Timesv. Sullivan® and Time, Inc. v. Hill*>® had imposed condtitutional
limits on reputationd rights, so too mugt the First Amendment excuseinfringing uses of copyrighted matter
that advance the public interest.™> But Goldstein thought that infringement served only the short-term
interest in dissemination of information, while harming the long-term interest in its production.®®  He
suggested an dadtic rdaionship between the palitica and economic interests related to copyright. The
greater the public interest in permitting the use of the work, the more courts should permit the use; the more
the infringement adversaly affects the economic incentives to create the work, the more the public interest
indisseminationshould giveway.'® He aso suggested that in cases of public interet, infringement should
be recognized only where thereis actua economic damage, and that damages, rather than an injunction,
generdly should be the remedy.*®°  In effect, thiswould recognize acompulsory license. %! Goldstein aso
argued that in addition to the condtitutiona exception, copyright doctrine itself ought to be interpreted in
light of the conflict with the Firs Amendment. He suggested that First Amendment concerns mugt ingtruct
the application of the idea-expression dichotomy, the originaity requirement, and fair use.'¢?

Nimmer and Goldstein's work, as well asasmilar aticdle by Robert Denicola,*® are largdy "internd” to
copyright doctrine. In addition to considering a First Amendment exception to copyright, they identified
aspects of copyright doctrine that mediated what they saw as the inherent conflict between property rights
in information and a commitment to communication unfettered by government.  All three focused on the

154 See Goldstein, supra note 147, at 983-84 (discussing Stationers' Company); id. at 987 n.25 (citing Marsh). Note
that Goldstein seems to focus solely on government regulation, and discusses private action only to the extent that he findsit
anal ogous to government regulation. Nimmer, by contrast, expresses a Realist's concern about consegquences to public discourse,
irrespective of whether such consegquences stem from government or private action. See Nimmer, supra note 136, at 1186-88
(discussing various justifications for free speech and for copyright).

155 376 U.S. 254 (1964).

156 385 .S, 374 (1967).

157 See Goldstei n, supra note 147, at 994-95.

158 | this Gol dstein foreshadowed his present position: That copyright serves, rather than conflicts with, the free
flow of information and diversity of information sources. Seeinfratext accompanying notes 175-78.

19 see Goldstei n, supranote 147, at 1016-17, 1029-30.

160 seeid. at 1030 ("The economically based tenet of the second accommodative principle holds that, to be actionable,

invasions of the copyright must effect economic harm and that an award of damages should be preferred to the injunctive
remedy.").

161 Seeid. at 1034 (discussing effects of monetary relief as, among other things, implicitly endorsing scheme of
compulsory licensing).

162 seeid, at 1011-15, 1017-22 (discussing recognition of public interest in access).

163 See Robert C. Deni cola, Copyright and Free Speech: Constitutional Limitations on the Protection of Expression, 67

Cal. L. Rev. 283 (1979) (arguing that unresolved conflict between copyright law and free speech requires recognition of
independent First Amendment privilege and careful analysis of need for appropriation so as not to distort fair use doctrine).



idea- expression dichotomy. Nimmer added term limitations.’®* Goldstein added arigindity, and, like
Denicola, fair use®  All three understood that doctrinal decisions that define the boundaries of the public
domain raise questions of condtitutiond dimension.

This uniform pogition of the 1970s scholarship stands in marked contrast to more recent approaches.
Some scholars now suggest that fair use should be considered a subsidy for users with specia needs,*
or asaresponseto market fallurerendered superfluous by technica improvementsinthe means of tracking
and dlinginformationproducts.’®’  These contemporary positionsreguire usto examinethe andytic basis
of the damthat there is a conflict between copyright and the First Amendment injunctionagaingt lawsthat
abridge the freedom of speech. This examination, in turn, will provide the andytic bass for seeing the
public domain as a conditutionally necessary dement of our information law, rather than as avestige of an
imperfect, but fast-improving, information market.

B. The Public Domain Isthe Inditutional Framework Within \Which People Are Negatively Freeto Speak
A personis free to say something, in the minimd negetive liberty sense, if he or sheisnot liableto be
prevented fromsaying that thing, or to be pendized for saying it.!%® Nothing practicaly prevents me from
writing:
Twas brillig, and the dithy toves
Did gyre and gimble in the wabe:
All mimsy were the borogoves,

And the mome raths outgrabe.

164 see Nimmer, supra note 136, at 1193-96 (stating that copyright interest in encouraging creativity "largely vanishes'

beyond life expectation of author's children and grandchildren, while free speech interest remains constant).

165 see Denicol a, supra note 163, at 293-99 (arguing that purposes of copyright and First Amendment are better

served if fair use doctrine is viewed as substantive rule of copyright, reducing inherent tension between free speech and property
rights); Goldstein, supra note 147, at 1020-22 (positing that effect of originality requirement isto retain economic incentive for

creator).

166 gee supra note 7 and accompanying text.

167 see M erges, supranote 7, at 133 (arguing that market for parodies is example of instance where fair useislogical

way to prevent loss to public benefit). The original shift to viewing fair use as a means of correcting market failures was
introduced by Wendy Gordon. See generaly Wendy J. Gordon, Fair Use as Market Failure: A Structural and Economic
Analysis of the Betamax Case and its Predecessors, 82 Colum. L. Rev. 1600 (1982) (stating that presence or absence of indicia of
market failure provides rationale for predicting outcomein fair use cases).

168 The point about the negative liberty effects of intellectual property and the public domain is derived from Jeremy
Waldron's work on traditional property law and negative liberty. See Jeremy Waldron, Homelessness and the Issue of Freedom,
39 UCLA L. Rev. 295, 304-08 (1991). The First Amendment's commitment to avoidance of prevention of speech by
government entails this dual aspect: that speech neither be subject to prevention by law nor to punishment by law. This
proposition is stated plainly in Thornhill v. Alabama, 310 U.S. 88, 101-02 (1940) ("The freedom of speech and of the press
guaranteed by the Constitution embraces at the least the liberty to discuss publicly and truthfully all matters of public concern
without previous restraint or fear of subsequent punishment." (footnote omitted)).



"Beware the Jabberwock, my son!

The jaws that bite, the claws that catch!
Beware the Jubjub bird, and shun

The frumious Bandersnatch! "%

| am perfectly capable of writing it. | just did. | would have been perfectly capable of writing it even if
Alice in Wonderland had not been in the public domain. If Alice were under copyright, and for some
reason my direct quote from Jabberwocky were not held a far use, | would Hill be able to writeit. But
| would not be free to writeit. The publisher could sue me and have me pendized for having written it.
For | am under a legd obligation not to write it.1® In this sense, | am not free to sing the song of the
Jabberwock. And | am not free in exactly the same sense that | would not be free if the law said "the
Undersecretary of Commerce may, a his discretion, prohibit the quotation of nonsense” Thereisalaw
that says that, absent the consent of another, the state will prevent me from, or punish me for, quoting
nonsense.

What makes this observation about property and negative liberty counterintuitive is that normaly we do
not think of our negative liberty as affected by the decisons of nongovernment actors. When the law
directly prohibits our chosen behavior, we say we are not free to do that thing. Say, murder. When the
law prohibits our chosen behavior without permission from a government agent, we again say we are not
free to do that thing. Say, hunt. But when we say that the law prohibits our chosen pattern of behavior
without permissionof a person not then acting asagovernment agent, wefind it [essintuitive to say that we
are not free to do that thing. Say, walk across land owned by another. But the progressives and redists
long ago taught us that there is nothing "naturd™ or "intuitive” about any one configuration of property
rights'™ Property rulesare the result of the exercise of state power inpursuit of policy goals.t2 It would

169 ewis Carrol I, Jaberwocky, in More Annotated Alice: Alice's Adventuresin Wonderland and Through the Looking

Glass and What Alice Found There 165 (Puffin Books 1997) (1871).

70 on the uni ntended, but profoundly important, expansion of copyright by the Copyright Act of 1909 to cover

copying--actualy sitting in front of a printed copy and copying by hand (or keyboard)--as opposed to solely commercial
reproduction and distribution, see Patterson, supranote 5, at 41-42.

R See Vegelahn v. Guntner, 44 N.E. 1077, 1080 (Mass. 1896) (Holmes, J., dissenting) (“The true grounds of decision

are considerations of policy and social advantage, and it is vain to suppose that solutions can be attained merely by logic and
general propositions of law which no body disputes."); Felix S. Cohen, Transcendental Nonsense and the Functional Approach,
35 Colum. L. Rev. 809, 820-21 (1935) (discussing necessity of political and normative judgment in resolving labor injunction
cases); Oliver Wendell Holmes, The Path of the Law, 10 Harv. L. Rev. 457, 465 (1897) ("Such matters really are battle grounds
where the means do not exist for determinations that shall be good for al time, and where the decision can do no more than

embody the preference of agiven body in a given place and time.").

172 gee Cohen, supranote 171, at 814-17 (arguing that economic value of trade name depends on extent to which it will

be legally protected, as opposed to view that legal protection is based on economic value of name); Morris R. Cohen, Property
and Sovereignty, 13 Cornell L.Q. 8, 8-11 (1927) (noting that meaning of property can be stretched or diminished to serve policy
interest of sovereign); Robert L. Hale, Coercion and Distribution in a Supposedly Non-Coercive State, 38 Pol. Sci. Q. 470,



beironicindeedifinthis most "metaphysica"™ and artifactua areaof law-- intellectual property--wewere
suddenly to adhere to amore naturalistic conception than we now hold of ones right to quiet enjoyment
of one's home.*™

Hohfeld darified long ago that to say that A has aright meansthat B hasaduty.'™ To say that A has
aright meansthat A cancdl uponthe government to get B to do or not do something, under threat of force.
To say that B has aprivilegeisto say tha A hasno right. And again, what that meansisthat where B is
privileged, the government shdl neither prevent B fromdoing something nor punishhimfor doing it. If we
consgtently gpply our understanding of the scope of our negative liberty asreferring to dl, and only, those
actions that we may take without incurring legd liability to be prevented from, or pendized for that action,
then we will redize that our negative liberty conasts a any given moment in the range of actions that we
are privileged to take. To the extent we are under a duty, we are unfree, in this purely negative sense.

None of thisisto say, necessarily, that rightsin generd, or intellectud property rightsin particular, are a
bad thing. Ddineating spheres of exdusive control is integra to how we live as socid beings. Doing 0
through the state is how we live as socia beings inacomplex society. But wemust recognizethat therange
within which we are negdtively free in our day-to-day behavior isthe set of our activities that is privileged
in the Hohfeldian sense. Recognizing aright in A isnot solely, or even primarily, concerned with enabling
A. ltisfirg and foremost an ingtance of disabling B.1"®

Focusing on the duty sde of intdlectud property clarifies that we are free to communicate a a given
moment only to the extent we communicate using information that isin the public domain, we own, or we
have permission to usefor the proposed communication. Anincreasein theamount of materia one person
owns decreases the communicative components fredy availableto dl others!’”” Obtaining permission to
use aready assumes a prior state of unfreedom, lifted at the discretion of a person with authority over our
proposed use. Only an increase in the public domain--an increase in the range of uses presumptively
privileged to dl--generdly increases the freedom of a society's congtituents to communicate. Enclosure,
by contrast, redistributes freedom. 1t reduces the negative liberty of al those previoudy privileged to use
information in a particular way in order to enhance the positive liberty-- the capacity to govern the use of

470-75 (1923) (discussing relationship between owner and nonowner of property as derived from coercive power of state).

173 Thisiswhere the obli gatory citation to Justice Story's designation in Folsom v. Marsh, 9 F. Cas. 342, 344 (C.C.D.
Mass. 1841) (No. 4,901) must appear: "Patents and copyrights approach... what may be called the metaphysics of the law,
wherethe distinctions are .... very subtile and refined, and, sometimes, almost evanescent.”

174 | am referri ng of course to the wide contemporary acceptance of the Coasian insight into the reciprocity of harm
and the regulatory-choice nature of decisions concerning the scope of one landowner's right to quiet enjoyment. See Coase, supra
note 122, at 44 (explaining why decision to recognize or not recognize right to quiet enjoyment is regulatory choice about
conflicting land uses).

175 see Wesley Newcomb Hohfeld, Some Fundamental Legal Conceptions as Applied in Judicial Reasoning, 23 Yale
L.J. 16, 32 (1913).

176 on the importance of focusing on the duty-bound person, rather than exclusively on the right holder, see Waldron,
supranote 3, at 842-44.

177 Freely" here means without needing the permission of anyone else, not "at no cost.”



one's utterances--of the newly-declared owner.

The conflict between the First Amendment and copyright can be generdized as follows. Recognizing
property rightsininformation conggts in preventing some people fromusing or communicating informetion
under certain circumstances. To this extent, dl property rights in information conflict with the "make no
law" injunction of the Firs Amendment. In Nimmer'sterms, thisis the difference between Blackacre and
Black Beauty.'® The public domain--the range of uses and communications of information privileged to
al-- isthe legd space within which Congress has "made no law."

Whether cong dering the idea-expression dichotomy, the originality requirement, the fair use doctrine, the
fird sde doctrine, termextendgon, or any related laws, this andytic Sructure is acongtant feature. For each
of these doctrines, an interpretation that expands property rights increases the range of ingtances as to
whichthe government &firmatively commitsto intervene on behdf of one party to slence another. Itisno
different from a federal law that would give afedera right of action to any person whose reputation was
impugned usng awireininterstate commerce. We have known (at least) SnceNew Y ork Timesv. Sullivan
that suchalaw implicatesthe First Amendment commitment that government shal not abridge the freedom
of speech. We therefore know that where enforcement of even uncontroversd private rights prevents
some people fromgpeaking asthey will and can, the First Amendment injunctionthat " Congress shdl make
no law" is engaged.

Vv
Enclosure and the Concentration of Information Production

The conflict describedin Part 111 pitstheinterests served by copyright against those protected by the First
Amendment. But the Supreme Court has stated, and some scholars have argued, that copyright itself
serves an important First Amendment interest. By fostering the development of the marketplace of
expressions, it facilitatesthe expression and exchange of ideasinarobust and diverse marketplace of idess.
Section A of this Part outlines two versions of this position.!”® Section B chdlenges the descriptive

178 \Waldron makes astrong argument why having too much of Blackacre conflicts with other, even more basic liberty
concerns, see Waldron, supra note 168, at 300.

179 one might note that even if this proposition were true, copyright rules still ought to be subjected to the same kind
of scrutiny that the Court has applied to mediaregulation. Copyright and related rights single out the production and use of
information for regulation, but do so, on this theory, to serve the important value of "Progress of Science and useful Arts," U.S.
Const. art. I, 8 8, cl. 8, aswell asto increase the diversity of information sources available to public discourse. In doing so,
however, copyright and related rights employ various mechanisms, each of which abridges speech. One might think that such
mechanisms would be subject to some degree of scrutiny, asin the case of mediaregulation. But this has not been the practice.



accuracy of the clam that copyright and related laws increase the diversity of information sources. |
suggest that given the way information is currently produced in our society, and assuming at least some
nontrivia leve of intellectua property protection,® further enclosure will tend to concentrate production.
Large organizations like Disney, Time-Warner, or Microsoft will produce moreinformationat the expense
of smdler organizations like Free Republic or Pacificaand individuds like Dennis Erlich or Matt Drudge.
Section C then explains why, to the extent that the descriptive andlysis in Section B is correct, enclosure
will tend to increase the type of private censoriad power that permestes the media regulation cases
discussed in Part I1.

A. The Free Speech Case for Copyright
1. The Importance of Predicting the Effects of Copyright Protection

In Harper & Row, Publishers, Inc. v. Nation Enterprises®!  the court said: "[T]he Framers intended
copyright itself to be the engine of free expresson. By establishing a marketable right to the use of one's
expression, copyright suppliesthe economic incentive to create and disseminate ideas."'®?  Relying onthis
proposition, the Supreme Court rejected the argument developed fifteen years earlier by Nimmer and
Goldstein that there ought to be a First Amendment privilege to use copyrighted materias under conditions
anaogous to those present in New Y ork Timesv. Sullivan.

The decison in Harper & Row underscores the condtitutiona implications of ddlineating the boundaries
of the enclosed and public domains. The case concerned anews report in The Nation magazine about the
upcoming publicationof former President Ford's memoirs.2®  The report used excerptsfrom the memoirs.
Its publicationprompted Time magazine to rescind a contract withFord's publisher to seridize the memoirs
prior to publicationasabook. The Nation story wasa 13,000 word newsarticle, the subject of which was
the memoirsof an ex-president, a the time gtill considered a viable candidate to run againgt his successor.
The artide quoted verbatim atotal of 300 words fromdifferent placesina 200,000 word manuscript. The
300 words reflected editorid judgment concerning the most important information in that manuscript. At
most, the use of the excerpts cost the copyright owner the vaue of seridizing excerpts fromthe manuscript
inamagazine (valued at $12,500). It was not claimed that the publication in The Nation adversdly affected
sdes of the book itsdf. Needless to say, there was no finding that former officids will refrain from
publishing their memoairs should they |ose the expected vaue of magazine sridizing. Despite these factors

180 \Whether the level of intellectual property protection today is equivalent to the historical level (e.g., akin to the
protection we had 25 years or more ago), is not central to my analysis, and cannot be deduced from the model | describe. | offer
an ex post model intended to describe the likely responses of organizations to increases in intellectual property rights protection
given the state of the world in which we live, based on the best available observations of that world. Given that we are faced
with an enclosure movement today, with our level of protection and our information production system, this ex post approach
seems sufficient to yield the type of predictions we should be assessing normatively.

181 471 U.S. 539 (1985).

182 4. at 558.

183 Seeid. at 542-45.



the Court held that the use of the excerpts did not fall within the bounds of the fair use defense.’8*

Jugtice Brennandirected his spirited dissent at this narrow congtruction of fair use. His concern was not,
however, to assure the doctrind integrity of the fair use defense. Instead, Justice Brennanwas concerned
with the congtitutional implications of the narrow congtruction adopted by the Court:

The copyright laws serve asthe "engine of free expression” only when the statutory monopoly does not
choke off multifarious indirect uses and consequent broad dissemination of information and ideas. To
ensurethe progress of artsand sciences and the integrity of Firs Amendment vaues, ideas and information
must not be freighted with clams of proprietary right.

The Court has perhaps advanced the ability of the historian--or at least the public officid who hasrecently
left office--to capture the full economic vaue of information in his or her possesson. But the Court does
so only by risking the robust debate of public issues that is the "essence of sdlf- government.'8°

It isimportant to recognize that a Sgnificant ement of the dispute between the mgority and dissent in
Harper & Row reflects differing factud predictions. Both agreed that what was at stake was the
commitment to broad dissemination of ideasinademocratic society. Each claimed that her or hissolution
would bring about behavior that would serve that commitment. Justice O'Connor, writing for the Court,
decided that broad copyright protection was the way to serve this interest, snce it would create the
incentives for production and dissemination.’®®  Justice Brennan's dissent disputed this assumption,
suggesting instead that too broad a monopoly would--again as a practical, predictive matter--negate the
same commitment. The remainder of this Part will explain why, as a postive predictive matter, Justice
Brennan probably relied on the more plausible assumption.

2. The Arguments that Copyright Increases Diversity of Information Production

Probably the mogt straightforward and forceful statement of the prediction that extensive copyright
protectionwill enhance free speechinterestsis, surprigngly, Paul Goldstein's. A quarter of a century after
he wrote that companies that own large aggregations of copyrights were akin to the censorid Stationers
Company,*®” Goldstein argued that " copyright developed in the eighteenth century as amarket dternative
to royal sourcesof centralized influence.®  Copyright frees expression, Goldstein argued, by displacing
responsiveness to aristocratic patrons with responsiveness to consumers.

The digitd futureisthe next, perhgps ultimate phase in copyright's long trgjectory, perfecting the law's
early am of connecting authorsto their audiences, freefrominterference by politica sovereigns or the will
of patrons. . . . [T]he best prescription for connecting authors to ther audiences is to extend rights into

184 Seeid. at 542.
185 14, at 589-90, 605 (Brennan, J., dissenting) (quoting Garrison v. Louisiana, 379 U.S. 64, 74-75 (1964)).
186 Seeid. at 557.
187 see supra text accompanying notes 147-53.

188 paul Goldstei n, Copyright's Highway, From Gutenberg to the Celestial Jukebox 232 (1994).



every corner where consumers derive vaue fromliterary and artistic works. If history isany messure, the
results should be to promote political aswell as culturd diversty, ensuring a plenitude of voices, dl with
the chance to be heard.*®°

The core of the argument looks like Economics 101. Demand drives supply. Pricesinform suppliers of
demand. To createamarket inwhichconsumerscansgnd ther preferences by offeringaprice, you need
to daify property rights in the resource you wish dlocated. That isdl thereistoit. If you want producers
to produce information that everyone values, create property rightsindl usesthat anyone might vaue. In
the market for these rightsininformation uses and communicationsevery personwill register her preference
and itsintengity by offering a price thet reflects what information she wants, and how much she wantsiit.
Authorswill devote their resources to producing those worksthat will draw consumerswho will be willing
to pay more in the aggregate than any other group of consumers for the production of a different work.
Since consumers condst of people of different politica and culturd stripes, each subgroup will register its
preferences, and dl groups will be supplied their preferred content. The result will be that as much
information as people want will be produced (dissemination will be "the widest possible"), and its content
will be as diverse asthe interests of people prepared to pay for its production ("diverse and antagonigtic”).

Thisis not the place to recount that the prevailing wisdom among economistsis that when the resource
to be dlocated is information, rather than land or grain, it is impossible to determine a priori whether any
given level of property rights increases or decreases incentives for production.'® It is, nonetheless,
worthwhile to point out two badic fdlacies in Goldstein's postion. First, a market structure of "diverse
sources' of the product being priced is an assumption of the neoclassical modd, not its prediction.
Decentralization seeks to assure that many and diverse organizations will in fact engage in information
production. The market of the neoclassicadl mode does not obtain that result. It relieson it as a
precondition. The dam, therefore, that absol ute propertizationwill lead to diversity assumes the required
outcome--diversity of sources--asits own precondition. Intheabsenceof diversity of sources, thereisno
efficient market, and in the absence of an efficient market, there is no diversity of outputs.

The second problem with Goldgtein's view isthat heinveststhe predictive model with normative vaue by
equating consumer sovereignty with persond and politica sovereignty. Absolute propertizationof dl uses
of information vauable to any user will, he argues, free both authors and audiences to pursue what they
care about, not what is dictated by sovereigns and patrons. This market freedom was undoubtedly a
centrd aspect of the liberd revolution of the eighteenth century. It is unclear, however, how useful it
remans in the context of late-twentieth-century information economies. In what sense, precisdly, is an
employee of the Walt Disney Corporation more "freg" than the recipient of a five year NSF grant or a
MacArthur felow? In what sense are Fox News reports, produced by reporters who work for News

189 |4, at 236.

190 The primary reasons for this are that information is nonrival and is both an input and an output of its own

production process. The locus classicus for thisinsight is Kenneth J. Arrow, Economic Welfare and the Allocation of Resources
for Invention, in The Rate and Direction of Inventive Activity: Economic and Social Factors 609, 616-17 (1962). For more
details on thisidea, see infranotes 272-73 and accompanying text.



Corp., more paliticaly free and diversity-enhancing than the work of an amateur moderator of aligserve
who does not seek direct economic returns, or a tenured member of the history department at CUNY ?
Without agood reasonto believe that the former ineach of these comparisons is" better” for the democratic
exchange of ideasthanthe latter, smply recognizing that copyright protection prefers Disney and Murdoch
to academics or amateur ligserve moderators is not a strong defense of the diversficaion effects of
extensve property protection.

But the claim that copyright servesthe democratic commitment to decentralizeinformation production and
to free information flows does not rdy soledy on economic arguments. Neil Netanel has proposed a
"democratic paradigm” that delinestes the boundaries of copyright so that it does support the sought after
diversity of viewpoints®® Netand explainsthat civil society*? is"anecessary, proactive foundation for
democratic governance in a complex modern state."'** Law in a democratic society ought therefore
"underwrite arobust, democracy-enhancing civil society through a combination of Sate involvement and
privateinitiative’® Netand suggeststhat civil society requirescareful ingtitutiond designiif it isto survive
inthe presence of its overbearing rivals--the state and the market. Unfettered, the market leadsto wedth
disparitiesthat aretrandated into disparitiesinindividuds capacity to participate inavil lifeand set politica
and socid agendas.  To counteract this tendency, Netand suggests that government involvement is
necessary insofar asit prevents a market-based hierarchy from emerging. Bt too little reliance on the
market isaso harmful becauseit leadsto "andl-encompassing bureaucratic state,” which permitsevenless
individua choice, political autonomy, and associationd diversity than the market.1*®

Having thus established the role of law, Netand suggests that copyright promotes and stabilizes
democratic dvil society, and itsdoctrines ought to be interpreted so asto sustainthisrole.2®® Hispredictive
mode shares much with Goldgtein's. Firdt, he argues, by creating incentives for production, copyright
increases the output and exchange of expressions on political, socia, and aesthetic issues, whichare vita
to ademocratic civil society.*®”  Second, by creating a market, "copyright fosters the development of an
independent sector for the creationand dissemination of origind expression, a sector composed of creators
and publishers who earn financid support for their activities by reaching paying audiences rather than by
depending on state or ditelargess.™®® Netand, like Goldstein, roots this latter function in the experience
of the bourgeois libera revolution and its reaions to the pre-mass-media press. He suggeststhet in the
digitd environment copyright can ad authors to distribute their work free of the homogenizing effects of

191 see Neil Weinstock Netanel, Copyright and a Democratic Civil Society, 106 Yale L.J. 283, 341-63 (1996).

192 Netand defines civil soci ety as an amalgam of "voluntary, non- governmental associationsin which individuals

determine their shared purposes and norms," like "unions, churches, political and social movements, civic and neighborhood
associations, schools of thought, educational institutions, and certain forms of economic organization.” 1d. at 342. Generally, he
excludes from this definition the state, the market, and the family. Seeid. at 342 n.280.

193 14, at 342.
1914, at 345.
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196 Seeid. at 347.
197 Seeid. at 347-51.

19814, at 347.



government grants and corporate patronage.*

Netand departs from Goldstein's totalizing vison of copyright when he recognizes that market actors, in
paticular media conglomerates, can be as inimicd to dvil society as the state.® Furthermore, he
recognizes that Imply maximizing consumer payments need not necessarily result in the diversity and
richness truly desired by a society's congtituents. 2 His conclusion is that copyright's democratic role
entails not only recognition of copyrights, but their limitation aswell. Despite this cavest, Netand retains
the belief that even in the informationeconomy it is copyright protection, not its limitation, thet is crucid to
permitting authors to be free of the aggregating, homogenizing effects of dependency on advertisers,
patrons, or government largesse. 2%

B. The Public Domain and the Organization of Information Production

The daims that copyright increases the diversity of information sources, and hence is an engine of free
expression, are normative arguments that rely on predictive clams. One must be convinced that the
underlying positive clams are likely to be correct before ng their normative apped. Fird, a given
expansion of copyright or related rights must be shown to be likely to increase information production in
the aggregate. Second, enclosure will serve diversity if and only if enforcing property rights encourages
production by many smal, commercialy-minded producers, who will respond well to consumer demand
and bring "freedom” from patronage and state contral. If enclosureislikdly (asapredictive matter) to lead
to concentrationamong commercid producers, it isunlikely to ddiver diversity under ether the "economic’
or the "democratic" story. A concentrated market structure wregks havoc on the "economic” argument
from responsiveness to consumer demand. It also forces the "democratic paradigm” to recognize that
enclosure tends to produce market-based hierarchy, rather than to facilitate and sustain independent
yeoman authors.

Elsawhere, | have developed an andysis explaining the effects of enclosure?®® | will briefly recapitulate
the andlyss here. Methodologicaly, my anaysis modifies traditiona economic analyss of intellectua
property rights by treating the decisons of organizations about how to organize their production as
endogenous. Thisanaysisis particularly useful here becauseit dlows us to assess not only the aggregate
effects of expanding property rightsin information, but dso the effects of enclosure on the way inwhich
information production is organized in a society that adopts an enclosure strategy. My conclusion isthat
enclosureis likely to lead organizations engaged in information production to converge on a more limited

199 Seeid. at 352-62.

200 geaid. at 358.
201 geeid. at 358-62.
202 seaid. at 362-63.

203 gee Benkler, Intellectual Property, supranote 20, at 12-21 (outlining various effects of increased protection of
information).



range of srategies for information production than they currently employ.?** That convergence will be
towardsconcentrated, commercia productionby organizations that verticaly integratenew productionwith
inventory management of owned information.?® It isimportant to note at the outset that thisis an ex post
andyss—-it takesthe current digtributionof production strategiesas a given. It dsothereforeassumessome
nontrivid leve of intellectud property protection in order to sustain the Mickey and romantic maximizer
strategies described below. | am not arguing here for a"'zero protection” policy. | am smply suggesting
what the likdy consequences of the present enclosure movement may be, given that it operates in
information and legd environments that have the characteristics that we observe around us.

Enclosure affects different organizations engaged in information production differently.  This is because
information is not only an output of information production, but aso one of its most important inputs.
Enclosureincreasesthe cost of information inputs for al organizations engaged in information production.
Depending on what information inputs an organization uses, enclosure will impose greater costs on some
organizations thanon others. Similarly, depending on how different organizations appropriate the benefits
of their production, enclosurewill provide grester benefits to some organizations thanto others. Enclosure
thereby increases the payoffs to some strategies at the expense of others, likdy causng some organizations
to shift drategiesin at least two ways. Firgt, enclosure will tend to lead organizations that gppropriate the
benefits of production without asserting rightsto shift to strategiesthat do rely on claming rights. Second,
it will lead organizations that do not verticdly integrate new production with management of owned-
information inventories to become, or merge with, verticaly integrated organizations.

Organizations engaged in information production can be ideal-typed as utilizing one, or a mix of, the
following five Srategies®® Thesestrategiesdiffer intermsof how organizationsacquireinformation inputs,
how they organize the gpplication of human capitd to information, and how they appropriate the benefits
of ther products.

The first two Strategies are variants of the behavior assumed by the traditiona economic model to be the
usua appropriation strategy. These organizations sell permission to use the information, based onalegd
right to exclude. Thefirst typeof organizationsown aninventory of informeation, and verticaly integratesale
and management of thisinventory with the production of new information. Disney or Time-Warner are
examples. Let uscdl thisstrategy "Mickey." The second strategy describes organizationsthat do not own
inventory, but do sdl permission to use their information outputs. They sdll ether directly to consumersor
to inventory managers, induding Mickey organizations. Thisstrategy includesorganizationsthat sall asngle

204 Seeid. at 32-33.

205 genid,

206 Thistypology of strategiesis my own. It relies on empirical and case study literature that describes information

production markets. The most extensive of these studiesis Richard C. Levin et al., Appropriating the Returns from Industrial
Research and Development, in 3 Brookings Papers on Econ. Activity 783 (Martin Neil Brady & Clifford Winston eds., 1987).
Another seminal pieceis Edwin Mansfield et al., Imitation Costs and Patents: An Empirical Study, 91 Econ. J. 907 (1981); see
also Edwin Mansfield et al., Technology Transfer, Productivity, and Economic Policy 149-50 (1982) (discussing effects of
imitation costs on entry and concentration).



piece of software or apatented gadget, aswdl as authors sdling movie rightsor independent code writers
who sl to alarge software company. Becauseit describesthetraditiona conception of an author laboring
inexpectationof roydties, one might call this strategy "the romantic maximizer." Asfor information inputs,
both Strategies acquire some information a margina cost-- zero--from the public domain and purchase,
to the extent necessary and possible, informationinputs owned by other organizations. Mickeysadso have
access to their own inventory as a source of information inputs, and this is their primary disinguishing
characterigtic from romantic maximizers.

The third Strategy seems to be a dominant strategy for industrial R& D outside of drug companies. The
diginguishing feature of this strategy isthet it relies on quasi-rentsgenerated by time-and efficiency-based
advantages associated withearly accessto the informationproduced. In addition to obtaining information
inputs from the public domain and by purchasing owned information, these organizations may also share
informationwithsmilar organizations to capture economiesof scale, or withorganizations amilaly invested
in information production but producing in different industries, to capture economies of scope?®’ These
organizations do not directly sdll information or assert rightsto exclude competitors. They use their early
access to the information, generated by their investment in information production, to collect quas-rents
in amarket that permits above-normad profitsto those who have early accessto the information. This can
be done by increasing efficiency of production relative to competitors while kegping the information
secret, 2% by participating in an oligopoligtic pool, entry into which is reserved for thosewho have sufficient
information production capacity to "pay" for participation by explicitly bartering access to their own
information, or by being one of a smdl group with sufficient knowledge earned through information
productionto exploit the informationgenerated and shared by dl of the group's participants®® Rentsare
obtained fromthe concentrated market structure.?'® Thisstrategy canbe called "quasi-rent seekers." An
equivdent drategy in the realm of the copyright industries is used by news organizations that rely on
timeliness and accuracy of information, rather than on long-term control and licenaing of the information's
reuse. Daily newspapers and, especidly, wire servicesfit thismodd. Similarly, U.S. publishers of books
from England inthe nineteenth century relied on firs-mover advantagesto publishbooks not then protected
under U.S. copyright law, and generated more revenue for English authors from early sale of gdley proofs
in the U.S. than from the sdle of find, copyrighted copiesin England.?*

207 See Richard R. Nelson, The Simple Economics of Basic Scientific Research, 67 J. Pol. Econ. 297, 303 (1959)
(discussing importance of "broad technological base" for research activities); Walter W. Powell, Networks of Learning in
Biotechnology, Opportunities and Constraints Associated with Relational Contracting in a Knowledge-Intensive Field, in

Intellectual Products: Novel Claimsto Protection and Their Boundries, supra note 20, at 4- 19.
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209 See, e.g., Wesley M. Cohen & Daniel A. Levinthal, Innovation and Learning: The Two Facesof R & D, 99 Econ. J.
569, 570, 593-94 (1989) (positing that investment in research and development is necessary to access and exploit external
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210 seeF M. Scherer, Nordhaus' Theory of Optimal Patent Life: A Geometric Reinterpretation, 62 Am. Econ. Rev.
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The fourth strategy ill involves market actors, but thar invesment ininformation productionis not based
on quas-rents generated by early availability to them of access to the information. Rather, these
organizations depend on the pogtive correlation between availahility of the information they produce to
othersand the demand for adifferent product these organizations also produce. Companiesthat produce
(buy) advertissmentsfor thair products are an obvious example. Doctors or lawyers who publish in trade
publications are amore interesting instance. Thisisthe modd of appropriation heraded afew years ago
by Esher Dysor*? and John Perry Barlow 22 as the future of content production in the
digitaly-networked environment. Another example is companies tha make therr information fredy
avalable so as to set a standard that produces a product ecology conducive to the success of another
product.?* The adoption of an open source strategy by companies such as Netscape?’® and Sun
Microsystems 2® isan example. Let'scdl this the "scholarly lawyer" strategy. These organizations, like
romantic maximizers, obtain informationinputsfrom the public domain and by purchase where necessary.
Unlike romantic maximizers, they do not sdl ther information outputs. They explicitly produce them for
free digtribution, so asto maximize utilization, and maximize the effect on the positively correlated market.

The last strategy lumps together nonmarket actors, often described as indispensable to a society's
information production sector.?Y’  These include universities and other research indtitutes, government
research labs, individud academics, and authors and artists playing to "immortdity,” or, to use the
increasingly persuasive case of noncommercia development of the Linux operating system, "egoboo.'?%8
Thiscategory also encompasses ahost of amateur endeavors, ranging from contributorsto the op-ed page,
to amaeur choirs, to friends gtting around a coffee table exchanging news of the day, dl of whom

282-83 (describing alternatives to copyright for compensating authors). The story istold as a cautionary tale under the
assumption that in the absence of protection, production will suffer.

212 See Esther Dyson, Intellectual Value, Wired, July 1995, at 136, 137-38 (proposing that advertising will help solve
problems posed by devaluation of information transfer on internet).

213 See John Perry Barlow, The Economy of Ideas, Wired, Mar. 1994, at 84, 128 (arguing that in new technologies,
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cross-subsidize ther information productionwithrevenues entirdly unrelated to the information production
function they fulfill. | cdl this srategy "Joe Eindein." Information inputs are obtained from the public
domain and purchases of owned informetion, where necessary. Information outputs are made freely
available, generdly in the public domain. Appropriation is obtained, if at al, through reputation gains,
research grants, charitable contributions associated with reputation, or teaching positions allocated by
publication-based reputation. Some production may occur with no expectation of appropriation.

Table 1: Five Information Production Strategies
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THISPOINT ISNOT DISPLAYABLE

Given this digtribution of strategies for gppropriation, an increase in intellectua property rights--a shift of
some uses from the public domain to the enclosed domain--will have the following quditative effects,
summarized in Table 2.

Table 2: Effects of Enclosure on Costs and Revenues of Organizations Employing
Different Strategies for Appropriating the Benefit of Information Production.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THISPOINT ISNOT DISPLAYABLE

Input cogtsincreasefor al organizations because someinformation previoudy available at no chargefrom
the public domainis now available only for aprice. Input costs are mitigeted for Mickey organizations,
because they can cover some of thar ot inputs by intengfying reuse of their ownedinventory asinputsinto
new productionat itsmargind cost of zero. For quasi-rent seekerswho rely heavily oninformation sharing,
the effect is mitigated to the extent they need not rely on buying owned information, and rely on intengfied
use of shared information. Revenue increases only for Mickeys and romantic maximizers, because only
these organizations rely on assertion of rights, induding the newly expanded rights, to appropriate the
benefits of their production. The other organizations revenues are generdly unaffected?’® Revenues for
Mickeys increase more than for rationa maximizers, because to the extent the change in law permits
assertion of rights over more uses of aready exiding and owned information, it provides Mickey
organizations with awindfd| thet is unavailable to organizations that do not own an inventory.

Given these effects on payoffs, scholarly lawyer and Joe Eingtein Strategies fare worse than dl the other
drategies in response to an increase in property rights. Quasi-rent seekers may suffer alower increasein
costs than scholarly lawyer or Joe Eingein Strategies, but like them they do not see increased revenues.
An increase in property rights is therefore a net loss to this strategy. Mickey and romantic maximizers
therefore are the only Strategies that benefit from an increase in property rights, except where the change
in law was a clear policy error at the aggregate level.?®  If the increase in codts for these Strategies is

219 Scholarly lawyers, however, might be able to offset some of the increased costs or lost revenue from the correlated
market by introducing a mixed rights-based appropriation strategy with their own.

220 The standard economic model of intellectual property rights predicts that at a certain level of protection, increased

input costs will be greater than increased prices obtainable from sales and will therefore lead to adecline in productivity. See
William M. Landes & Richard A. Posner, An Economic Analysis of Copyright Law, 18 J. Legal Stud. 325, 333 (1989).



greater than the increase in revenues, quasi-rent seekers could be better buffered from the excessive
expanson of rights. This would depend on whether the increased costs for Mickeys and romantic
maximizers, minusincreased revenues, are greater thanthe lower increased costs of the quas-rent seekers
unmitigated by an increase in revenue.

Mickeys outperform romantic maximizers. This means that romantic maximizers will reach the point at
which the standard economic model predicts that increased protection will lead to declining productivity
sooner thanMickey organizations. Before aggregate productivity declines, romantic maximizers will shift
to aMickey drategy.

Asaresult of the payoff structure described here, an increase in property rights in information will likely
result in the greatest increase in information production by Mickey organizations, and the greatest decline
ininformation productionusing scholarly lawyer and Joe Eindein strategies. Some rationa maximizersmay
cease operaions or dhift to aMickey strategy (e.g., bebought out for their incrementa additionto inventory
and for their human capita). The overdl number of Mickey organizations may decline, however, because
consolidationof inventorieswill yidd greater benefitsto integration. Thisislikely becauseintegration avoids
transaction costs associ ated with purchase of informationinputs owned by others, and because information
inventories have economies of scope as sources of inputs for new production.  Two organizations that
combine thar creative workforces and give the combined workforce accessto the joint inventoryare likdy
to be more productive than these same two organizations when each workforce utilizes only its
organization's independently owned inventory.??

Theinitid expected responses to anincreaseinintdlectud property protectionwould likdy have feedback
effectsthat amplify the direction of the dhift instrategies. A larger ratio of new information will be produced
by organizations whose output is owned, rather than from public domain materid. To the extent that new
information islikely to be an important input into everyone's productive activities, the probability that an
input needed by a producer will be owned, rather than public domain, increases. This effect further
decreasesthe availability of pertinent public domainmaterids. Furthermore, moreinvestmentswill bemade
inproducing consumer demand for informationof the type produced by reuse of exiding inventories. More
investments will aso be made in further inditutiona changes that make ownership of inventory and
integration of new production with inventory management more profitable. Findly, organizations that
expect these devel opmentswill more rgpidly shift to the preferred strategies. The sumtotal of these effects

221 Thisis an extension of Romer's explanation for why information production is an increasing returns activity. See

Paul M. Romer, Endogenous Technological Change, 98 J. Pol. Econ. S71, S93-S95 (1990). The argument in brief isthis. Assume
that the probability that a unit of preexisting information will be useful as an input into a new product is unaffected by who
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available for intrafirm use at marginal cost, but are priced above marginal cost when appropriated from externa sources. Thus,
the probability that employees will succeed in being productive with inputs available at marginal cost increases with the size of
the pool of intrafirm- owned information inputs. To the extent that they will search for inputs from intrafirm-owned inventory
before searching externally owned inputs, employees will likely be more efficient the larger the intrafirm-owned pool.

Employees will work with more likely optimal inputs, assuming that imperfect fits available at marginal cost will be used before
dlightly better inputs priced above marginal cost by extra-firm owners.



will be to amplify, speed up, and lock in the effects of enclosure predicted by this analysis??

By increasing the costs of an essentia input, enclosure increases the entry barriers to information
production. In particular, enclosure is likdy to have the most adverse effects on amateur and other
noncommercid production. These drategies are the source of the greatest potentia diversity because,
unlike market-oriented strategies, they are undisciplined by the need to aggregate tastes. As among
commercid informationproducers, enclosure tends to benefit organizations withlarge owned-information
inventories. The increased vaue of inventory and the more rapid dedine in the benefits of enclosure for
romantic maximizers than for Mickeys would lead usto expect that enclosure will lead to consolidation
among organizations devoted to commercia information production.

C. Endosure of the Public Domain and Decentrdization

If the andlysis in the preceding section accurately describes the likely effects of enclosure on the
organization of information production, it undermines the dlam that copyright serves the commitment to
attain "the widest possible disseminationof information from diverse and antagonitic sources” It doesso
whether one adopts the "economic” verson of the argument or the "democratic paradigm™ verson.

Thefirg part of the argument that copyright increasesthe diversty of information sourcesin society isthat
by increasing incentives for production, copyright increases the production and communication of
expressions tha circulate in the information environment. The discussion in the preceding section suggests
that this argument sysematically overestimates the benefits of increasesin intellectud property rights. It
does not account for decreased production by organizations using strategies that do not benefit from
increased protection, yet suffer the increased production costs enclosure imposes.  Reliance on the
traditiona assumption about the beneficid incentive effects of protection too often islikely to lead usto
think that agiven changein law will, in the aggregate, increase production. It is quite likely that in certain
instances, for certain kinds of works, a given increasein property rightswill increase aggregate informetion
production. It isaso possible that the same change, applied to a broader range of sectors, or a different
change gpplied to the same activity, will cause a declinein production. The apriori clam that we should
presume that increasesin property protectionfor information productionwill increaseaggregateproduction
isfdse. Theeconomic argument smply cannot yield such apriori determinacy, and the standard economic
mode does not purport to do s0.222  Each rule change must be evaluated, in its specific domain of

222 See Benkler, Intellectual Property, supranote 20, at 18-21.

223 Neoclassical economic analysis considers the effect of any given changein intellectual property law to any given
level of protection a matter for empirical investigation, not a priori determination. See, e.g., Landes & Posner, supra note 220, at
332-33 (explaining how duplication of effort by competing firms can lead under certain circumstances to overinvestment in R& D,
which would nonetheless result in too low arate of innovation); see aso Arrow, supra note 190, at 619 (explaining that market
incentives alone will lead to underinvestment in information products, because incentives require positive price, and positive
price for nonrival goods implies underutilization; because of need for unrestricted access to information where information
production is risky; and because value of information to user cannot be determined until after user has information); Partha
Dasgupta & Joseph Stiglitz, Industrial Structure and the Nature of |nnovative Activity, 90 Econ. J. 266, 271-87 (1980)
(identifying tension between authors' need for property rights to appropriate benefits of their investment, on one hand, and their
need for cheap inputs, on other hand, and claiming that "[i]n principle thereisalevel of protection that balances these two



goplication, over the entirerange of affected communications and uses of informetion, to determineitslikdy
outcome.?*

More importantly, the preceding andysis chalenges the prediction that increasesin copyright protection
will lead to greater diversity of content through greater responsiveness to the preferences of diverse
audiences rather thansolely those of highbrow patrons or overbearing officids. Enclosureislikely to lead,
over time, to concentration of agreater portionof the information production functionin society inthe hands
of large commercid organizations that verticaly integrate new producti onwithowned-informationinventory
management. This movement is composed of two dements: firdt, the declining viability of information
productionstrategiesthat do not rly onsde of rights, and the shift of organizations and individuds towards
commercid production; and second, the likely decline in production by smdl independent producers--both
Joe Eingein-type amateurs and romantic maximizers.

The fird dement--the adverse effects on drategies that do not rdy on commercid sde of ther
product--seems to leave the argument for copyright-as- decentrdizationunaffected. That argument daims
that noncommerciad mode s of production--primarily Joe Einstei n--arethosethat rely on government grants
and the patronage of the wedthy. As hinted earlier, though, when one pauses to describe the various
srategiesthat will beadversdly affected by increasesinintelectud property, the Smple dichotomy between
"fred" market actors and "beholden” beneficiaries of government or private patronage becomes highly
problematic.

Amateurs are beholden to no one. In adigitd environment where distribution costs are very small, the
primary costs of engaging in amateur production are opportunity costs of time not spent on a profitable
project and information input costs. Increased property rights create entry barriers, in the form of
information input costs, that replicate for amateur producers the high costs of distribution in the print and
paper environment. Enclosure therefore has the effect of silencing nonprofessiond information producers.
To treat enclosure as diversity enhancing, one must bewillingto say that givingthe Los Angdes Timesand
other large media outletsincentivesto hireafew more reporterswill increase diversity more than losing the
robust debates on the Free Republic websiteand amilar fora Otherwise, an intellectua property rule that
protects the incentives of the Los Angeles Timesby making it harder for Free Republic to operate hardly
seems diversty-enhancing.  In particular, this should be troubling to those concerned with civic society.
Information production amateurs are not exclusively individuas, but may dso be dvic organizaions that
do not professondly produce information and thet subgdize their information production from other
sources, like members dues. Many social clubs, church groups, or reading groups are Joe Einstein
organizations.

Furthermore, nonmarket organizations are not monolithic lackeys of their funding sources. They exig in
complexingitutiona frameworks. Some e ementsof theseframeworksare specificaly intended to maintain

competing interests optimally").
224 See Benkler, Intellectual Property, supranote 20, at 28-30 (discussing application effects, which may alter
neoclassical formula).



the independence and freedom of expression of the recipients of public subsidies or private beneficence.
The academe is pervaded by such indtitutiona arrangements. "Tenure" "academic freedom,” and "peer
review grant funding” are the most obvious examples. To the extent that atenured professor of higory is
thinking about a new book, she faces very few constraints on her choices. Were she to adopt a market
focus, however, she would have to forgo writing atext soldy for her immediate discipline, or one likely to
attract only a very small audience. Such afocuswould likely impose greater congtraints on her research
and writing than consderations of how the book would affect her salary--whether she teaches at a State
school or one that relies on tuition and private gifts.

Commercidization, and the increase in input codts, can cause the loss of many works and of the
productive efforts of many individuds and organizations. Projects may be abandoned because the cost of
the inputs necessary to pursue them istoo high after the enclosure, or because previoudy noncommercia
distribution channds, like univerdity presses, have turned commercid. Individuas and organizations may
cease to produce information onanamateur or noncommercid basis because they canno longer afford to
produce in a more completely appropriated environment. Indl these cases, diversity is reduced not only
in number, but aso in the range of Strategies used to produce and the range of motivations driving those
who put fingers to keyboard to compose.

The adverse effects on smal-scade production relaive to large-scde production smilarly chalengesthe
argument that copyright fosters diversity of information producers and products. The literature on media
concentration has demongrated that companies that must attract the attention of broad audiences tend to
eschew unconventiona tastes and to focus production onthe mainstream, the inoffensive, the orthodox. %%

Too heavy a focus on the market does not "freg" information production. Rather, it concentrates
productioninthe hands of asmal number of commercid organizations. Theseinformation producers may
then exercise the type of inordinate power in the information environment whose prevention is a central
reasonfor permitting government interventionin media markets. Whether their productsreflect theinterests
of ther owners or managers, or the preferences of the largest audiences?® endlosure will likely be
detrimentd to, rather than supportive of, the development of diverse and antagonistic information sources
in society.

Patslll and 1V identify an unusud dignment of congtitutiona concerns. In traditiond mediaregulaion
cases, the concern over concentration of information production was usualy juxtaposed withthe concern
over permitting government to regulate the information environment. The tensionbetweenthesetwo First
Amendment concerns congtrained the degree to which government could act to effect decentraization.

225 See supra text accompanying notes 109-14; see also Netanel, supra note 191, at 333-34 & nn.243-44 (utilizing
media studies to assess effects of concentration on range of content produced)

226 | have suggested elsewhere, however, that the strict dichotomy between what consumers want and what owners of
mass mediawant may be overstated. Consumer preferences are extremely difficult to identify, and it isnot at al clear that
consumers even invest in devel oping preferences before owners have invested in producing a menu of offerings. Itis quite likely
that producers must develop a menu before consumers will invest in defining a preference ordering, and having so developed the
menu of choices, producers will invest in directing the preferences of consumers towards the menu of choices they offer. See
Benkler, Overcoming Agoraphobia, supra note 63, at 365-68.



Enclosure of the public domain compromisesboth concerns. 1t increases the number of ingancesin which
government is committed to preventing people from usng or communicating information. 1t aso seems
likely to concentrate, rather than diverafy, information production. The unusud dignment of these two
concerns demands that we take a very close look a new proposals for enclosure.

\Y
Implications for Pending Enclosure Legidation

The current regulatory agenda of the enclosure movement includes three mgor components. the
prohibition on circumvention of technologica protection measures at the heart of the Digitd Millennium
Copyright Act of 1998;*" the ingtitutional entrenchment of standard contracts for mass- marketed
information products by proposed U.C.C. Article 2B;?% and the protection extended to raw information
by the Collections of Information Antipiracy Act.?®® It is unclear whether these laws could meet the
condtitutiona requirement that they be supported by more than bare assertions of their desirability.

All three laws compromise Firss Amendment concerns. They are not laws of genera application that
happen to be gpplied to communicaive behavior.?®* They are instead laws that single out the use of
information and its communication for specid regulation.”  They are content and viewpoint neutra, but
their effects on speech are not incidentd. Rather, their primary inditutiond attribute is prohibiting the use
and communication of information. The standard for reviewing laws that directly regulate information
productionand exchange markets requiresthat the Digita Millennium Copyright Act, the proposed U.C.C.
Artide 2B-208, and the proposed Coallections of Information Antipiracy Act be shown to serve an
i25r21portant governmental interest, and to do so without restricting substantialy more speechthan necessary.

Furthermore, as explained in Part IV.B, these laws will tend to concentrate control over information
production and exchange. Recdl the it brought by the Washington Post and the Los Angees Times

227 pyp, L. No. 105-304, 112 Stat. 2860 (to be codified at scattered sections of 17 U.S.C.).

228 |J.C.C. § 2B-208 (ALI Council Draft, Dec. 1998) (officia draft available at
<http://www.law.upenn.edu/library/ul c/ucc2b/2bAL 1d98.htm>).

229 Y R. 2652, 105th Cong. (1998).
See United States v. O'Brien, 391 U.S. 367, 376-77 (1968) (stating that "incidental" restriction on First
Amendment freedom is permissible in furtherance of substantial government interest).

231 See Turner I, 512 U.S. 622, 662-63 (1994) (sustaining intermediate level of scrutiny where public accessto
information is at stake); Arkansas Writers Project, Inc. v. Ragland, 481 U.S. 221, 228 (1987) (condemning tax that selectively
targeted press).
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232 See Turner 11, 520U.S. 180, 189 (1997) (reaffirming that regulations must advance "important governmental

interests unrelated to the suppression of free speech” and must not "burden substantially more speech than necessary to further
those interests'); Denver Area, 518 U.S. 727, 755-56 (1996) (same); Turner |, 512 U.S. at 664 (holding that government
regulation must aleviate feared harms "in a direct and material way").



againg the Free Republic website?®®  The defendants are a group of people who share digital dlippings
ontheir web site and discuss them onther conservative palitica forum. The newspapers sued thewebsite
for making unauthorized copies of the papers stories. With technologica protection measurestherewould
have been no need for the suit. The newspapers smply would have made their stories physicaly
unreadable except whenviewed fromther ste, uponpayment. If the Free Republic users had tried to get
around the encryption in order to share the sories, then, under the Digitd Millennium Copyright Act they
would have been lidble for dvil and crimind sanctions--evenif dl they did was quote short snippetsin their
political discussons.

The Free Republic problem underscores what is at stake: the extent to which our politica conversation
will be forced to flow through afew owned and edited channds. The question iswhether we will be able
to use the unique attributes of the digitaly networked environment to permit abroadly distributed, robust,
and diverse marketplace of idess, or whether instead that same environment will become acommercid
systemwhere our public discourse will be much more tightly controlled thanwas ever possible inthe mass
media or print environments.

A. The Digitd Millennium Copyright Act
1. The Circumvention Problem

A key question for the future of copyright is to what extent information vendors will be able to use
technology, rather thanlegd enforcement, to charge for accessto their products. Thelega dement of this
guestion is whether law should fadlitate introduction and implementation of technologica sef-help
mesasures, and if so, how.

Debate now centers on the problem of circumventionof technological protection measures?*  Because
technologicd protection measures can unilaeraly dter the range of usesunder an owner's control, they can
displace background law asthe primary means of regulating access to information they protect. And, like
other physicd sdf-hdp measures, they can do so without reference to whether the use they regulateis
permitted or prohibited by law. They can aseasly prevent aparody or atiny quotation inserted inacritica
review as they can prevent wholesde copying and distribution by a competitor. Like any form of
encryption, however, technologica protection measures are liable to be decoded. Users who wish to

233 gee supra hote 14 and accompanying text.

234 wTechnol ogical protection measures' refers to techniques that permit providers of information in digital form to use
self-help to regulate access to their products. These measures can perform arange of functions. They can gather information
about every use of adigitally encoded piece of information. They can also limit or altogether prevent itsuse. See Mark Stefik,
Shifting the Possible: How Trusted Systems and Digital Property Rights Challenge Us to Rethink Digital Publishing, 12
Berkeley Tech. L.J. 137, 138- 40 (1997) (arguing that recent shifts in technology can allow greater control over copyrighted
worksin digital media); Mark Gimbel, Note, Some Thoughts On the Implications of Trusted Systems for Intellectual Property
Law, 50 Stan. L. Rev. 1671, 1675-80 (1998) (describing how "trusted systems"--software or hardware that can follow
instructions attached to digital work--threaten to make technology, rather than law, prime mechanism for protecting intellectual

property).



access encrypted information may be able to use decryption software instead of asking the information
vendor for the code that would engble themto use the information. They may wish to do sofor very good
reasons, suchas parodying the contents of awork whenthe sdller will not sel them the code. Or they may
wishto do so smply to avoid paying. Recent legidation attempts to reinforcethe efficacy of technologica
protection measures by making circumvention illegd.

2. The Anticircumvention Provisons

The Digitd Millennium Copyright Act of 1998 providesthat "[n]o person shal circumvent atechnologica
protection measure that effectively controls access to awork protected under thistitle®®  Itisimportant
to underscore that the provision is imposed on the act of circumvention per se, not on the act of
crcumvention in order to infringe a protected right. In a separate provision the Act defines additiona
violations withrespect to circumventionof measuresthat protect "aright of the copyright owner.">® Thus,
it becomes clear that the basic prohibition imposed by the Act on circumvention of any measure that
"effectively controls accessto awork™ operates irrespective of whether the access gained, gpart from the
circumvention needed to effect it, infringes a property right in the work.

The Act dso prohibits manufacture, sale, or importation of products or services primarily designed to
enable circumvention of technologica protection measures or that have limited commercid sgnificance
other than for circumvention.?” The Act imposes severe crimina sanctions on circumvention and on
manufacture or sde of the means of circumvention "willfully and for the purposes of commercid advantage
or private finandd gain'®® It dso provides civil remedies and imposes civil sanctions, including
injunctions, impoundment of the decrypted materials, and treble damages for repeat offenders?®*® Thedivil
remedies and sanctions are available irrespective of the state of mind or knowledge of the person
drcumventing the technologica protection measure.  Both criminal and civil sanctions gpply to
circumvention per se, whether or not the underlying useis privileged.

Understanding the relaionship between the Act's two main anticircumvention provisions is crucid to

235 pyp, L. No. 105-304, § 103(a), 112 Stat. 2860, 2863-64 (to be codified at 17 U.S.C. § 1201(a)(1)(a)). The Act use

the following definitions:

(A) to "circumvent atechnological measure" means to descramble a scrambled work, to decrypt an encrypted work, or
otherwise to avoid, bypass, remove, deactivate, or impair atechnological measure, without the authority of the copyright owner;
and

(B) atechnological measure "effectively controls access to awork™ if the measure, in the ordinary course of its operation,
requires the application of information, or a process or a treatment, with the authority of the copyright owner, to gain accessto
the work.

Id. § 103(a), 112 Stat. at 2865 (to be codified at 17 U.S.C. § 1201(a)(3)).

236 |d. § 103(a), 112 Stat. at 2865 (to be codified at 17 U.S.C. § 1201(b)(1)(A)).
237 Seeid. § 103(), 112 Stat. at 2865 (to be codified at 17 U.S.C. § 1201(b)(1)).
Id. § 103(a), 112 Stat. at 2867 (to be codified at 17 U.S.C. § 1204(a)) (imposing five to ten years imprisonment and

$500,000-$1,000,000 fines). Nonprofit libraries, archives, and educational institutions are exempt. Seeid., 112 Stat. at 2867 (to
be codified at 17 U.S.C. § 1204(b)).

239 seeid., 112 Stat. a 2874-75 (to be codified at 17 U.S.C. § 1203).
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undergtanding the anticircumvention law as a regulatory framework and to assessing its condtitutiond
implications.  From a practica perspective, the prohibition on manufacture, importation, or sae of
circumventiondevices (“the anti-device provision”) is the more important of the two prohibitions2*° Even
if afew savvy users can drcumvent without relying on the products or services of others, the vast mgority
of users will have to rely on such products or services. Prohibition on the means to circumvent effectively
excludes mogt users from most uses of technicaly-protected information. Prohibiting manufacture,
importation, or sde of devices without prohibiting copying would by and large negate the possihbility of
crcumvention. It would do so just as surely as prohibiting manufacture or sdle of VCRs would, as a
practical matter, prevent home copying of televison broadcasts, even if home copying were expresdy

privileged.

Despite the practica importance of the anti-device provison, the direct prohibitionon circumventionper
se, asopposed to circumventionfor the purpose of making aninfringing use, plays a crucia conceptua role
in the anticircumvention legd framework. If the act of circumvention were privileged to users, particularly
if it were privileged as a matter of free speech, it would be difficult to sustain a prohibitionon manufacture
and sde of the products necessary to enable users to engage in circumvention. Imagine, for example, the
condtitutiond implications of a law that prohibited manufacture or sde of printers or modems, while
maintaining the right of usersto write and digtribute anything they choose. While it would be difficult to
suggest that the free gpeech rights of Hewlett Packard or U.S. Robotics were violated, it would be much
eaderto damaviolationof the rights of the tens of millions of people who print handbills or usethe Internet
over their home telephone lines. We probably would think of the prohibition in today's digital environment
asaviolationof the freedomof the press. For if freedom of the press means anything distinct from freedom
of speech, it must be the freedomto use the machines necessary to engage in effective speech. Etablishing
theillegdity of circumvention per seistherefore aconceptuadly crucid dement of judtifying the prohibition
on manufacture and sale of the means of drcumvention. It is only because the underlying behavior--
circumvention-- is unlawful, that a prohibition on al production and saes of equipment necessary for
engaging in that behavior can be sustained.

The legidatorswho drafted the Act were keenly aware of the degp concerns surrounding the prohibition
on circumvention. Academics®* and affected industry groups™? argued againgt it. The Act addresses

240 5ee Pamela Samuel son, Intellectual Property and the Digital Economy: Why the Anti-Circumvention Regulations

Need to Be Revised, 13 Berkeley Tech. L.J. (forthcoming 1999) (manuscript at 20-28, on file with the New Y ork University Law

Review) (analyzing in detail centrality of antidevice provisions to excesses of anticircumvention framework).

241 See, e.g., Julie E. Cohen, A Right to Read Anonymously: A Closer Look at "Copyright Management” in

Cyberspace, 28 Conn. L. Rev. 981 (1996); Letter from Keith Aoki, Professor of Law, University of Oregon, et al., to
Representative Howard Coble, Chairman, Subcommittee on Courts and Intellectual Property (Sept. 16, 1997) (available at http:/
www.dfc.org/issues/graphic/2281/proflt/profit.html); Letter from Keith Aoki, Professor of Law, University of Oregon, et a., to
Senator Tom Bliley, Chairman, Commerce Committee (June 4, 1998) (available at http://
www.dfc.org/issues/graphic/2281/proflt3/proflt3.html),

242 See, eg., The WIPO Copyright Treaties Implementation Act: Hearing on H.R. 2281 Before the Subcomm. on
Telecommunications, Trade, & Consumer Protection of the House Comm. on Commerce, 105th Cong. 58 (1998) [hereinafter
Copyright Hearings] (statement of Seth Greenstein, Digital Media Association) [[[hereinafter Digital Media Association
Testimony]; id. at 30 (statement of Chris Byrne on behalf of Information Technology Industry Council) [hereinafter Information



thesecritidamsintwo ways. Firg, it includesalist of exemptionsthat provide a snapshot of negative Sde
effectsof the anticircumvention law that were presented to Congress at the time of legidation.?*® Second,

and probably more importantly, the Act creates aforma adminidrative rulemaking process to assess the
effectsof the direct prohibitionon circumvention, and to exempt classes of uses or materids fromthe Act's
prohibitions®**  This administrative process applies, however, only to the direct prohibition on
arcumvention. The Act expressy excludes use of the conclusions of the administrative process as a
defenseinan action based on manufacture or sle of circumventiondevices*® Theadministrative process,

and the exclusion of the anti-device provison fromit, invite Firs Amendment chalengesto the Act. But

more on that later.

The Act's numerous exemptions from the anticircumvention provision reflect awide range of concerns
about the implications of extensvely deployed technol ogica protection measuresand acomprehensive ban
on dircumventing these measures.?®  The firdt of these exemptions, for nonprofit libraries, archives, and
educationa inditutions, is in fact quite the opposite of an exemption. The "exemption” for nonprofit
libraries, archives, and educationa inditutions permitsthese organizations to gain access to awork without
authorization, if they do so soldly to make a good faith determination whether to buy acopy of the work,
and only to the extent that circumvention is actually necessary in order to make that determination.?*

Asapracticd méatter, the exemption isempty. A sdler of any goods, indluding digitized information, that
did not permit its largest buyers to examine the goods to the extent necessary to make a good faith
determination of whether to buy them, would go out of businessinless time than it takes to explain why.?%®
But the exemptionis not without some effect. Through the magic words expresso unius, excluso dterius
ed the "exemption” threstens to nullify a number of real exemptions that the Copyright Act recognizes for
nonprafit libraries, archives, and educationd ingtitutions. For example, alibraryisprivilegedto copy asngle
aticle from journds or collections it owns, if it gives the copy to an individud user for "private study,
scholarship, or research.®®  Rdying on this exemption, a library could defensbly circumvent the
protection measures of an online journd to which it subscribes in order to make a copy for an individua

Technology Industry Council Testimony].

243 See Digital Millennium Copyright Act of 1998, Pub. L. No. 105-304, § 103(a), 112 Stat. 2860, 2866-70 (to be
codified at 17 U.S.C. § 1201(d)- (j)).

24 Seeid. § 103(a), 112 Stat. at 2864 (to be codified at 17 U.S.C. § 1201(a)(1)(C)).
245 Seeid. § 103(a), 112 Stat. at 2864 (to be codified at 17 U.S.C. § 1201(a)(1)(E)).

See Samuelson, supra note 240, at 15-17 (describing political battle waged by information technology industry to

gain exemptions).
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See, e.g., Copyright Hearings, supra note 242, at 66-67 (statement of Professor Robert L. Oakley, Library Director,
Georgetown University Law Center) [hereinafter Library Associations Testimony] (explaining why libraries do not need this
exemption).

248 See, e.g., Copyright Hearings, supra note 242, at 66-67 (statement of Professor Robert L. Oakley, Library
Director, Georgetown University Law Center) [hereinafter Library Associations Testimony] (explaining why libraries do not
need this exemption).

249 17 U.S.C. § 108(d)(1) (1994).



user. But the goods-ingpection exemption, acting through the expressio unius canon, would preclude that
defense. The sameistrue of other exemptions that the Copyright Act providesto librariesand schools. >

The reault is the very real expectation that libraries will be hampered in their capacity to provide
inexpensve, widdly available access to digitized materids.

The remaining exemptions redly are exemptions. They exempt circumvention: for purposes of law
enforcement, intdligence, and other government activities intended to assure computer security; ! by
software manufacturerswho reverse engineer acompetitor's software, to the extent necessary to makethe
manufacturer's product compatible with that of the competitor;?? for purposes of encryption research; %
in part of a product that does not itsdf violate the Act, to the extent that the part is intended to exclude
minors from Internet materials;?* to the extent necessary for a user of a protected product to avoid
reveding persondly identifiable information about the user to the owner of the protected materials; ™ and
to the extent necessary to engage in bona fide security testing of computer systems. 2

While the exemptions respond locally to avariety of concerns raised by the anticircumvention provison,
they do not respond to the most fundamenta objection to it. The fundamenta objection is that the
anticircumvention provison would prohibit anyone from using materials protected by technologica
measures without permission, even for a privileged purpose®®’  For example, aliterary critic blacklisted
by a publisher would be subject to the crimind provision if he uses circumvention software to read and
review (with limited quotations) that publisher's new book. If the critic is paid for the review by a
newspaper, he may have five yearsinprisonto dull his critica faculties, so that whenhe is again free he can
earn the $500,000 necessary to pay his fine without offending publishers.

Or recal Dennis Erlich, the Scientology minister turned avid critic of the Church of Scientology.?® After
the court issued the TRO and Erlich's computer, disks, and documents were saized, the court ordered
some of the materias returned. These pertained to his posting of documentsthat hed falen into the public
domain. But if the same documents had been protected by encryption, and even though Erlich would have

250 gepid, § 108 (listing exemptions).

251 See Digital Millennium Copyright Act of 1998, Pub. L. No. 105-304, § 103(), 112 Stat. 2860, 2866 (to be codified
at 17 U.S.C. § 1201(e)).

252 Seeid. § 103(a), 112 Stat. at 2866-67 (to be codified at 17 U.S.C. § 1201(f)).

253 Seeid. §103(a), 112 Stat. at 2867-68 (to be codified at 17 U.S.C. § 1201(g)).
254 Seeid. § 103(a), 112 Stat. at 2868 (to be codified at 17 U.S.C. § 1201(h)).

255 Seeid. §103(a), 112 Stat. at 2868-69 (to be codified at 17 U.S.C. § 1201(i)). This section responds to objections to
circumvention devices on the grounds of their ability to intrude on the privacy of users. See generally Cohen, supra note 241
(arguing that First Amendment rights to browse and read free of intrusive oversight outweigh interest of digital publishersto
monitor access to copyrighted works).

26 see Digital Millennium Copyright Act of 1998, Pub. L. No. 105-304, § 103(a), 112 Stat. 2860, 2869-70 (to be

codified at 17 U.S.C. § 1201(j)).

257 samuel son, for example, argues that these exemptions should be supplemented with a genera exception for "other

legitimate purposes.” See Samuelson, supra note 240, at 17-20.

258 See supra notes 8-12 and accompanying text.



been perfectly privileged under copyright law to use them to criticize the church, he would have remained
under a court order prohibiting him from reading, let aone digributing, the materids that he wished to
criticize. To publish these materias on the Internet, Erlich would have had to remove the code that
protected them. And that remova, despite any privilege he might have to use the underlying materias,
would expose him to civil sanctions and to seizure of his computer.

To addressthe concerns about the effect of the anticircumvention provison on the ability of usersto make
privileged uses of information, Congress postponed application of the direct prohibition for two years, and
created an adminigrative process to review that prohibition's effects. The Act ingructs the Librarian of
Congress to conduct a rulemeking on the record to determine "whether persons who are users of a
copyrighted work are, or are likely to be in the succeeding 3 year period, adversdly affected by the
prohibition[on circumvention] . . . in ther ability to make noninfringing uses under thistitle of a particular
class of copyrighted works."”®  The Librarian must then publish alist of any dlass of works regarding
whose usethereis suchaconcern, and the prohibition on circumvention iswaived asto that class of works
for the ensuing three year period.?®® (Indeed, Samuelson has suggested that to a great extent, "the battle
in Congress over the anti-circumvention provisons of the DMCA was a battle between Hollywood and
Slicon Valey."?* The Librarian's findings, however, are explicitly precluded from any proceeding to
enforce the prohibitionon sale, manufacture, or importation of circumvention devices®? The remainder
of this section explains why the decisons of the Librarianmust be subject to heightened First Amendment
scrutiny, and why enforcement of the anti-device provisionis uncongtitutional unless and until the Librarian
makes a determination that no noninfringing uses will be adversely affected by utilization of technologica
protection measures.

3. Why isthe Anticircumvention Provision a Redtriction on Speech?

Why is a prohibition on circumvention a redtriction on speech? Why is it anything but a rule againgt
pickinglocks? After dl, one might say, the anticircumvention provision does not say that you cannot read
awork or quoteit in acritical review. It isa rule about usng decryption software, not about accessing
information. It says no more than, if the owner has set up afence, you cannot break down the fence.

The fence andogy isingructive, but only if it is expanded to include the public domain. Imagine that no
one had ever thought of building a fence. People who waked on the sdewak sometimes strayed over
property lines and waked on the grass. But that wasthe way of the world. Sometimes owners sued, and
sometimes they won. Then someone came up with the idea of a picket fence. Immediately everyone
started putting up fences. In their enthusasm, homeowners built their fences not only dl around their
property, but also across the sdewalks in front of their homes, dl the way to the edge of the paved road.

259 Djgital Millennium Copyright Act of 1998, Pub. L. No. 105-304, § 103(a), 112 Stat. 2860, 2864 (to be codified at
17 U.S.C. § 1201(a)(1)(C)).

260 Seeid. § 103(), 112 Stat. at 2864 (to be codified at 17 U.S.C. § 1201(a)(1)(D)).

261 samuel son, supra note 240, at 2.

262 Seeid. § 103(a), 112 Stat. at 2864 (to be codified at 17 U.S.C. § 1201(a)(1)(E)).



Now it became physicdly impossble to wak on public sdewaks. So peopletook to waking around with
folding foot stools. When they came to afence on asidewalk, they unfolded the stool, stepped on it and
over the fence, and continued merrily on their way, on the public sdewalk.

Now imagine that Congress decided that foot stools effectively negate the efficacy of picket fencesin
clarifying property rights, and passed an act that prohibits the carriage or use of stoolsto cross any fence.
It would be odd if we were to say that the congressional act regulates foot stools, but not the freedom to
wak on the sdewak. Applied inthe technologica context for whichit was enacted, the anti-stool act will
prevent people from walking on Sdewaks. And what will prevent people from waking on sdewaksis
law, not technology. Stools are available. It is the prohibition on ther use, given the practice of fencing
in Sdewaks, that closes the sdewaks to the generd public.

The anticircumvention provison is andogous. It does not prohibit circumvention for the purpose of
infringement of the copyright owner's exclusiverights. It prohibitscircumventionper se,?® with thelegd
conseguence of giving the copyright owner a power to extinguishthe user's privileged uses. The copyright
owner is privileged to include a protection measure. By doing so, the owner erectsalegd barrier between
the user and the user's privileged uses of thework. The barrier islegd, not technica or physicd, because
circumvention technology exists. What prevents the privileged use is thet it isillegd to circumvent the
barrier. A more narrowly tailored law, one that enhances pendlties for an infringing use achieved by
knowing circumvention of a technological protectionmeasure, for example, would not have this effect. But
that isnot thislaw. Thislaw gives owners of copyright the power to extinguish the privileges reserved to
users under background copyright law.

The anticircumvention provision is based on the premise that it isworthwhile to make many userslose
some privileged uses in order to assure that the owners of copyrighted materids can more completely
capture the value of their products. It rdies on the dubious intuition that the Los Angeles Times or the
Washington Pog, for example, will produce more information if they can technicaly prevent users of the
Free Republic website from clipping articles and posting them on their  forum. It then assumes that this
economically dubious prediction is worth the Firss Amendment cost of denying those users the ahility to
sructure their conversations around stories that they find thought-provoking and politically evocative.

4. Asessing the Judtifications for the Anticircumvention Provisions

Tegtimony a committee hearings on the anticircumvention provison suggests that the provision responds
to concerns expressed primarily by the motion picture and musica recording industries®®* What seems

263 The choice to prohibit circumvention per se, rather than circumvention for infringing purposes, was not mere

oversight. Congress chose thisform after its implications were expressly raised in committee hearings. See Copyright Hearings,
supra note 242, at 56 (testimony of Steven J. Metalitz on behalf of Motion Picture Association of America) [hereinafter Motion
Picture Association Testimony]; Library Associations Testimony, supra note 248, at 64.

264 See Motion Picture Association Testimony, supra note 263, at 56 (defending anticircumvention provision as
necessary for robust electronic commerce); Copyright Hearings, supra note 242, at 45 (statement of Hilary B. Rosen, President
and Chief Executive Officer, Recording Industry Association of America) [hereinafter Recording Industry Testimony]
(supporting anticircumvention provision). The software industry was more fractured. Some in thisindustry supported the



to drive these industriesto seek the anticircumvention provisonisafear and ahope. Thefear isthat digitd
reproduction produces copiesthat are too good at too low a price, and that digitd ditributionistoo cheap
and too efficdent. Together these attributes diminate the most important bottlenecks at which copyright
owners have traditiondly placed thar tollbooths--the movie theater, video store, broadcast licensee's
studio, or mudgc store down the street. They threaten the established businessmode these enterpriseshave
relied upon for decades. The hope, on the other hand, is that digitized works can provide vastly more
effident fee collection mechanismsthanprevioudy available. Bookssmply cannot prevent youfromflipping
the page, but digitad files can. Video cassettes cannot ask youfor your name and password every timeyou
watchthem, but a digital video disk or amovie downloaded "on-demand" can.?®® Digital technology thus
offers copyright owners the hope that every single copy of their work will become its own tollbooth.

Faced with this fear and hope, the copyright industries made severd arguments to Congress. Fird, in the
absence of adequate protection, producers will not make content available in a digitd form capable of
networked distribution.?®  Second, the copyright industries are animportant economic sector of the U.S.
economy, paticularly interms of exports. They need this protection to sustain dl thejobs and revenue that
they generate because contemporary technology makesthe productionand dissemination of unauthorized
copies too easy.?” Findly, the legidation must prohibit circumvention per sg, not only circumvention for
the purposes of infringement, because rdying on legd enforcement of copyright is more cumbersome and
porous than salf-help.2%8

Because of the congtitutional implications of the anticircumvention provison, these clams must be
evauated to assure that they are "redl, not merely conjecturd.'®® The prohibition on circumvention per

anticircumvention law. See, e.g., Copyright Hearings, supra note 242, at 37 (statement of Robert W. Holleyman, 11, President
and CEO, Business Software Alliance) [hereinafter Business Software Alliance Testimony] (asserting that anticircumvention
provision is "most important element" of legislation). But many software and new media producers appeared to be concerned
that the anticircumvention provision would harm, not help, producers. See, e.g., Digital Media Association Testimony, supra
note 242, at 58 (discussing flaws in anticircumvention provision); Information Technology Industry Council Testimony, supra
note 242, at 32 (arguing that anticircumvention provision will complicate efforts to innovate and to establish necessary digita
infrastructure).

265 The final version of the Act actual ly requires home VCRs to be designed with the capability to read color coding
that will permit owners of video programming to lock their analog programming in the same way, but prohibits use of this
locking technology for video signals transmitted over the air or over channels transmitted on cable as part of the basic service
tiers. See Digital Millennium Copyright Act of 1998, Pub. L. No. 105-304, § 103(a), 112 Stat. 2860, 2870-71 (to be codified at

17 U.S.C. § 1201(K)).

266 See Business Software Alliance Testi mony, supra note 264, at 36 (noting that software piracy costs businesses

nearly $13 hillion per year); Motion Picture Association Testimony, supra note 263, at 54-55 (arguing that digital distribution is
vulnerable to theft in absence of technological protections); Recording Industry Testimony, supranote 264, at 43 ("[C]

opyrighted works will not have a business online unless copyright owners... are convinced that their products are secure.").

267 See Business Software Alliance Testi mony, supra note 264, at 36-37 (suggesting that eliminating piracy would add

430,000 jobs in United States worth $5 billion annually in wages); Motion Picture Association Testimony, supranote 263, at 53

(noting that "it has never been cheaper or easier to steal intellectual property than it is today").

268 See Motion Picture Association Testi mony, supra note 263, at 106 (discussing limitations of linking act of

circumvention to infringement).
269 Turner I, 512 U.S. 622, 644 (1994).



e, irrespective of whether the information use sought isitsef privileged, must be shown to dleviate these
harmsin a"direct and materiad way."*"® Observed redity gives cause to be skepticad of dl three dlaims.

Fird, the vast array of works offered onthe Internet beliesthe notion that producers will refuse to make
their works available for digitaly- networked distribution in the absence of an adequate prohibition on
circumventionof technologica protectionmeasures. Theavailability of information from amateurs may not
be probative, but the availability from market-based organizations certainly is. Many works are offered
on an advertiser-supported modd; some are offered on an access-fee model; and till others on a
tied-product or sdf-advertisng model. The Internet completely lackslegd prohibitions on circumventing
technologica protectionmeasures. Y e, if thereis one thing the Internet does not lack, it is content. Movies
are absent from the Internet because of bandwidth constraints, not because there are no means of
gppropriation. There is no more reason to think that the movie industry will avoid digita network
digributionthan there isto think that it will refuse to put itsmovieson broadcast tdevison, wherethey are
free for millions of households to copy on private tapes.

The point runs deep to our undergtanding of information economics. Slippage is the rule, not the
exception, in information goods. People share books, videos, or software as a matter of course. Some
of this sharing is privileged under copyright law. Some is prohibited. But the point is that whether
privileged or not, people gan access to information al the time, and owners usudly cannot prevent dl
access. Economistscal thistechnologica characteristic of information goods partia excludability.?”  Our
entire understanding of the economics of informeationand innovation has been built around the technological
assumptionthat dippage happens. We have no ideahow aworld in which information goods are perfectly
excludable--as technologicd protection measures promise to make them--will look. Because of the
nonrival?”? nature of information, prevailing economic theory would suggest that we are as likdy to lose
as gain productivity from this technologica change

210 Id.; see also supra text accompanying notes 79-85.

21 o good is excludable to the extent that its producer can deny the good's benefits to anyone who does not pay for

the privilege of using it. See, e.g., Romer, supra note 221, at S94-S95.

272 An economic good is nonrival if its consumption by one person does not diminish its availability for consumption

by another person. See, eg., id. Think of the difference between information and bread or cannons. When John eats aloaf of
bread, the loaf is unavailable for Jane to eat. The socia cost of John having eaten the loaf is Jane not having it to eat. The social
cost of using a baker's hel per to make another loaf with which to feed Jane is that George won't have the labor he needsto build a
cannon for hisarmy. Information is different. Once information is produced, the social cost of its use by any additional
individual is zero. The information isno less available for other users, and no new unit of the information needs be produced to
satisfy the need of other users. If John reads about the economic conditions in Indonesia, his knowledge of that information in no
way diminishes Jane's ability to learn and use the same information as well. Once the information has been produced, Jane's
acquisition of it does not require the diversion of any other resources away from any other activities (like the production of
George's cannons). Jane's access is not costless, in that she must spend time or effort to read or understand the information, or it
must be delivered to her doorway in the form of a newspaper. That means that communication of information isarival good.

No more resources need be devoted, however, to production of anew unit of the information itself.

273 Because use of information by an additional user imposes no social cost, the optimal demand price of a
nonrivalrous good is zero. More effective exclusion technology simply makes it possible for producers to price more uses of
more of the information at inefficiently high prices. Thereisno systematic reason to believe that the increased revenue will lead



The argument that the United States should protect its copyright industries as a matter of industrid policy
may have a more obvious economic explanation. The standard economic model of copyright suggeststhat
increasesin intellectua property rights reduce aggregate welfare per work.2’* But protection shifts some
of what, without protection, would have beenconsumer surplus inexisting informationgoods, into producer
surplus. Thisshiftiswhat increasesincentivesto produce?” Asfar asU.S. policymakers are concerned,
producers are overwhemingly domestic companies, while consumers include billions of foreign citizens.
The effect of increased protection--if it can be parlayed into greater internationd protection-- therefore
should reditributewealthfromforeign (as well as domestic) consumersto domestic producers. Measuring
this policy by a congtitutiond rod, however, courts will have to weigh whether this bounty to the domestic
moation picture industry isworth silencing soeskers such as the Free Republic forum or Dennis Erlich.

Mot troubling, the legidative hearings show little evidence that the necessity of the dement of the
legidation with the mogt far-reaching implications for free speech--the prohibitionon circumventionper se
rather than on infringing circumvention--was the subject of sustained congderation. The sole argument
presented in favor of this element was that by limiting the prohibition on circumvention to infringing uses,
Congress would "provide a roadmap to keep the purveyors of 'black boxes and other circumvention
devices and servicesin business. . . reduc]ing] the legd protection for . . . [self- help] technologiesto an
inadequate and ineffective leve /27

The argument isthat if law recognizes circumvention as a legitimate way to make privileged uses, it will
become more difficult to sue manufacturers and vendors of circumvention software. The Supreme Court
has stated that the manufacturers of devices with bona fide noninfringing uses cannot be sued smply
because these devices can aso be used to make infringing uses.?’”  While the Sony decision expresdy
concerned only copyright contributory lidhility, itsrationde is quite persuasive in this context aswel. Sony
would give broad protection to manufacturers and sdllers of technology that has wide usesfor acceptable
crcumvention; it would be difficult to hold them lidble absent a showing that they intend to ad

to so much more new production that its benefits will outweigh the deadweight loss it will impose. Without an empirical basis
for deciding one way or the other, the newfound ability to excludeis simply a new way of accumulating rents, and imposing
deadweight losses, in the information market. All technological measures do isincrease excludability. For true public goods, this
does not change the nature of the economic problem: how to maintain adequate incentives without increasing costs too greatly. It
affects both sides of the equation in the same direction by increasing incentives while also increasing costs. Thereisno
theoretical reason to think that one side will systematically increase more rapidly than the other, and hence no systematic reason
to think that technological protection measures will alleviate, rather than aggravate, the public goods problem of information

production.

274 See Landes & Posner, supra note 220, at 340-41 (demonstrating that increasing copyright protection reduces

welfare benefits of each copy by raising production and copying costs).

275 The justification of protection is that the increase in the aggregate number of works created by the increasein

incentives to producers will offset the lost welfare per work on all works that already exist, and on all works that would have

been produced even without the increase in protection.

278 Motion Picture Association Testi mony, supra note 263, at 57.

See Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 442-56 (1984) (holding that V CRs were capable of
being used for time shifting, that time shifting was legitimate use, and hence that VCR producers could not be sued for
contributory infringement simply for manufacturing and selling equipment that could be used for infringing as well as
noninfringing uses).
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circumvention for ingppropriate purposes. Owners of copyrighted materials would have to do the same
kind of tedious work they do today. They would have to uncover where infringement occurs, sue the
responsible parties, and if a manufacturer knows of and contributesto this infringement, they could sue the
manufacturer as wel. If circumvention itsdf isillegd then there is no noninfringing use of circumvention
technology. Owners could then go after dl manufacturersof al productsthat permit circumvention without
linking their suit to specific acts of infringement.

Itisnot at dl clear that alaw that absolutely prevents participantsin the Free Republic website from using
any part of anewspaper story fromthe WashingtonPost'swebsite can be judtified onthe bass that it would
make enforcement of copyrights easier. It seems, rather, to fall into the category of those laws that
"'sacrific/e]' important First Amendment interests for too 'speculaive again.2® The convenience of using
self-help measures rather thanthe more ponderous legd processis not an inggnificant vaue. But it isone
that courts and legidators have often decided must yild in the face of important countervailing interests.
Landlords can no longer use sHf- hdp againg tenants in mogt jurisdictions, but instead must resort to
summary process.?” Life, limb, and the public peace were considered by courts too important to sacrifice
in the name of effective sdf-hdp. The claimed inefficiency of courts a enforcing copyrights hardly seems
anadequate reasonto prevent individuds fromreading, criticizing, or mocking the words of othersin ways
that the law of copyright privileges them to do.

5. Consequences for Condtitutional Review

The Digitd Millennium Copyright Act's anticircumvention provision invites two successive congtitutiona
chdlenges. The firg arises during the administrative process. The second concerns the exclusion of
evidence produced in the administrative process from actions to enforce the prohibition on manufacture,
importation, and sde.

The Act requiresthe Librarian of Congressto conduct arulemaking on therecord to determine the effects
of the circumvention prohibition on the availability of copyrighted works for noninfringing uses. The
Librarian must congder the availability of copyrighted worksfor use, the avalability of works for nonprofit
archiva and educationa purposes, theimpact of the prohibition on criticism, comment, news reporting,
teaching, scholarship or research, and the effect of circumvention on the market or value of copyrighted
works.?  The Adt, then, explicitly contemplates the possihility that government enforcement of the
anticircumvention provisonwill inhibit, among other things, "criticism, comment, news reporting, teaching,
scholarship, or research."®®!  Congress knew full well that it was enacting alaw that directly impacts the

278 Denver Area, 518 U.S. 727, 760 (1996) (quoting Columbia Broad. Sys,, Inc. v. Democratic Nat'l Comm., 412 U.S.

94, 127 (1973)); accord FCC v. League of Women Voters, 468 U.S. 364, 397 (1984).

279 gee, eg., Bergv. Wiley, 264 N.W.2d 145, 151 (Minn. 1978) (holding, in wrongful eviction case, that if tenant does
not voluntarily abandon possession, landlord must "resort to judicial process' to dispossess tenant).

280 see Digital Millennium Copyright Act of 1998, Pub. L. No. 105-304, § 103(), 112 Stat. 2860, 2864 (to be codified
at 17 U.S.C. § 1201(a)(1)(C)(i)-(iv)).

281 |4, § 103(a), 112 Stat. at 2864 (to be codified at 17 U.S.C. § 1201(a)(1)(C)(ii)).



marketplace of ideas. It postponed application of the Act for two years pending study of itsadverse effects
ontheflow of information in society.?®? And it mandated exclusion of dl materids whose noninfringing use
the Librarian of Congress deems will be adversdly affected if included in the Act's coverage. 2

Congresss clear acknowledgment of the risk that the Act poses to many privileged uses, including
"criticism, comment, news reporting, teaching, scholarship, or research,” requires special attention to the
adminigtrative process the Act created.?®® Determination of whether the Act's gpplication realy does
adversdly affect the freeflow of social discourse, and whether the benefits of technologica protection are
worth the Firss Amendment risks they create, fdls within the ambit of the Court's heightened First
Amendment scrutiny. The adminigtrative process must be subject to that searching level of scrutiny.

Moreover, it isfar from clear, given the potential for adverse effects on core First Amendment activities,
that the absol ute prohibition on manufacture, importation, or sale of anticircumventiondevicesand services
isconditutiond. Imagine, for amoment, that the Librarian of Congress determines that if users lose the
ability to dectronicaly cut and paste newspaper stories and editorias, they will lose to a gnificant extent
their ability to offer their own criticiamand comment. Shecould, for example, find that the effort of retyping
or retdling the story would diminate too many amateur exchanges that take place on forums like Free
Republic. Now let ussay that the Librarian makesthe additiona plausible determinationsthat newspapers
recover thair costsfromprint editions, that their revenue fromonline advertising is more thanenough to lead
them to make their papers available online, and that the loss of those few users who would read the
dippings of othersingtead of reading the origind webgte is of minimd effect. The sum of these effectsis
that enforcement of the anticircumvention law would impinge the First Amendment rights of userswithout
generating enough benfit to justify the infringement.

Noneof thiswill prevent newspapersfrom locking up their stories. The Librarian'sdecison excludestheir
meterias from protection under the anticircumvention prohibition. It does not in any way affect the
newspapers ahility or right to use technologica protection measures. And if locking up the stories permits
the newspapersto charge for reading, or to requirethat readers view their storiesonthe newspapers sites,
framed by the newspapers ads, there is no reason to think that they will not do so.

Thisiswhere the prohibition on manufacture, importation, and sde enters. Under the Act, the Librarian's
determination only affects the prohibition on direct circumvention by users. It has no effect on the
anti-device provison. Indeed, the results of the Librarian's rulemaking are expresdy excluded from
condgderation as a defense in actions brought againgt manufacturers or sdlers of circumvention

capabilities?®

So now let's return to the Free Republicans who have in their hands a piece of paper published by the

282 Seeid. §103(a), 112 Stat. at 2863-64 (to be codified at 17 U.S.C. § 1201(a)(1)(A)).

283 seeid. § 103(a), 112 Stat. a 2864 (to be codified at 17 U.S.C. § 1201(3)(1)(D)).

284 |d. § 103(a), 112 Stat. at 2864 (to be codified at 17 U.S.C. § 1201(a)(1)(C)(iii)).
285 Seeid. § 103(a), 112 Stat. at 2864 (to be codified at 17 U.S.C. § 1201(a)(1)(E)).



Librarianof Congress, after arulemaking onthe record, that says ineffect that their First Amendment rights
to read and produce criticism and commentary will be adversaly affected if they are prohibited from
adrcumventing technologica protection measures placed on news articles. They merily surf to the
Washington Post's website to download the latest story, only to find that whenthey try to upload it on their
ownwebsite, it isgarbled beyond recognition. Securein their piece of paper from the Librarian, the Free
Republicans ook around for some software, or hardware, or at least a web-based service, that will help
themdtrip the story of the offending technological protectionmeasure. They arecofficidly privileged by law
to drip the code that locksthe story. But there is no software. There is no hardware. Thereisno service.
Providers of circumventiontechnology are dill prohibited, by crimind and dvil sanctions, fromsdlinginthe
United States. The Free Republicans have encountered an unusudly crisp ingtance of aviolaion of the
freedom of the press. For while they are permitted to print and distribute their virtual pamphlets, thereis
an absolute prohibition on the manufacture, importation, or se of virtua presses.

The same problem questions the status of the prohibition on manufacture, importation, and saleinthetwo
years following enactment of the Digitd Millennium Copyright Act. Remember that Congress was so
unsure of the extent to which the prohibition on circumvention will limit the freedom of criticiam,
commentary, scholarship, teaching, and news reporting that Congress postponed the effective date of the
direct prohibitionfor two years. The prohibition on manufacture, importetion, or sde, however, iseffective
immediatdy. What this meansisthat, without knowledge of the effects on Firss Amendment interests, and
in the officialy acknowledged absence of such knowledge, the manufacture, importation, and sae of
presses are being prohibited. 1t would appear that any attempt to enforce the prohibition prior to the
Librarian's determination must be held an uncondtitutiona abridgment of the freedom of the press. After
the Librarian's determination, it would sill be hard to justify this sweeping prohibition as long as some
nontriviad amount of circumvention is privileged.

B. Contractua Enclosure
1. The Licensang Problem

Commercid communications of information are increasingly being enclosed by contractua means,
displacing the background law that demarcates the public doman. The most important dement of this
contractua enclosure entails enforcement of standard licenses for mass market information products, like
software programs and databases. These licenses include terms that specify the uses to which the
consumer can put the information. Some of these terms significantly increasethe control of producersover
the uses that users can make of their products.

For many years, the practice of selling mass-marketed information products subject to a license that
restrictstheir use, known as" shrinkwrap licenaing,” was considered by courtsand commentatorsalawyer's
superfluity.?®®  Two concerns animated this view. First, these licenses were believed to lack adequate
assent from consumers.  Second, enforcement of these licenses under state law was preempted to the

286 See Mark A. Lemley, Intellectual Property and Shrinkwrap Licenses, 68 S. Cal. L. Rev. 1239, 1248-53 (1995)
(reviewing rationales behind courts' general refusals to enforce shrinkwrap licenses).



extent that they purported to give sdllers more rights than the background copyright law provided them.
Because copyright represented a federd legidative balance between producers and users of information,
dtate enforcement of contracts that upset that balance was incongstent with federa policy.

The decision in ProCD, Inc. v. Zeidenberg?®” seemed to have changed al that, and has opened the door
for licenang inmass market settings to become a serious enclosure strategy. The caseinvolved factssmilar
to those that led the Supreme Court inFeist Publications, Inc. v. Rura Telephone Service Co.2%8 to permit
the defendant to copy the contents of atelephone directory. The plaintiff in ProCD was a producer of a
directory, likethe plantiff inFeist.?®® Asin Feigt, the defendant was acompetitor who bought the plaintiff's
directory, which was stored on a CD-ROM, and used the information in it to create a competing
directory.?® The difference between the two cases was that the CD-ROM that contained the ProCD
directory had a shrinkwrap license that limited use of its contents to noncommercia purposes.®! There
was little question that use by a competitor to extract information for a competing directory was not
permitted under the license. There was little question that such competitive use was privileged under the
rueinFeist. Thequestion waswhether the licensewasavaid contract, and if o, whether its enforcement
under statelaw was preempted by federal law.?*? Judge Easterbrook declared the license avalid contract
with little difficulty, reasoning that copyright isaformof property rule?® Parties are generdly entitled to
contract around property rules, subject to U.C.C. and commonlaw contract congtraints. Furthermore, he
hdd that the terms of a contract for sde of consumer goods need not be visble before a consumer
purchases the product.?®* It is enough that the consumer has the opportunity to return the product for a
refund after the purchase, thereby rgjecting the terms of the license®®  The court dso held that
enforcement of the contract was not preempted. Federal law, Judge Easterbrook wrote, preemptsgenera
rules of law, but does not preempt contracts that govern only the respective rights and duties of private

parties 2%

ProCD provided the template for an extensive ingditutiona eaboration of its basc gpproach--the mass
market licenang provison of proposed U.C.C. Articdle 2B. The proposed U.C.C. section 2B-208 will
universdly validate and enforce mass market standard licenses. Shrinkwrap licenses will be enforceable
under this provision, subject to the consumers right to rgect the license and returnthe product for arefund

287 86 F.3d 1447 (7th Cir. 1996).

28 499 U.S. 340, 344-64 (1991) (holding that copying raw contents of directory, aswell as obvious, nonoriginal
organizational principles, like alphabetical listing, was not infringement of copyright, and could not, consistent with constraints
of Patents and Copyright Clause, be protected).

289 See Feist, 499 U.S. at 342: ProCD, 86 F.3d at 1449.

290 See Feist, 499 U.S. at 343-44: ProCD, 86 F.3d at 1450.
291 See ProCD, 86 F.3d at 1449.

Seeid. at 1448-49.
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if the license is hidden from sight at the time they access the information.?®’

The proposed U.C.C. Artide 2B and the decisionin the ProCD case have been the subject of extensve
critique. The core of this critique hasbeenthat if mass market licenses are enforced, they will govern most
information transactions, displacing copyright and related laws. They will thereby fundamentally dter the
reldive rights, privileges, and duties of information producers and users for most practical purposes.2%®
Because of this effect, it isappropriate to think of massmarket licensesas a contractua form of enclosure.
Thisis not the place to repeat the many criticisms of U.C.C. Article 2B. But it isimportant to clarify how
contractua enclosure, like enclosure produced by dtering the background rulesof intellectud property, is
amatter of condtitutiona concern. In other words, it isimportant to explanwhy it is that if States adopt a
provisonlike U.C.C. section 2B-208, or if courts generaly enforce massmarket licensesasthe court did
in ProCD, these actions will raise the same type of congtitutiona concerns raised by the anticircumvention
law.

Undergtanding licensing asaform of enclosurethat implicatesthe First Amendment isconceptudly trickier
than understanding why that amendment isimplicated by the anticircumvention law. Wetend to think that
when it enforces a contract, the state enables rather than regulates. How, one might ask, can enabling
people to commit credibly to their own promises be an abridgment of their freedom to speak? How can
enforcing the private decisions of many individuas be apolicy that centrdizes decisons about information
production??*®

People do not contract in avacuum. They contract against the background of law that defines what is,
and what is not, open for them to do or refrain from doing. What background law makes possibleisdl
that there is on the table. They negotiate from within the universe produced by law as to what they bring
to the table and what they are permitted to take away. Defining the background rules about what is and
is not up for grabs in the contracting process sgnificantly affects the outcome. And that definition is a
governmental decision.3®

297 See U.C.C. § 2B-208 (ALI Council Draft, Dec. 1998) (official draft available at

<http://www.law.upenn.edu/library/ul c/lucc2b/2bA L 1d98.htm>).

298 See, e.g., Rochelle Cooper Dreyfuss, Do You Want to Know a Trade Secret? How Article 2B Will Make Licensing
Trade Secrets Easier (But Innovation More Difficult), 87 Cal. L. Rev. 191, 198, 238-52 (1999) (arguing that private controls can
decrease innovation); Niva Elkin-Koren, Copyright Policy and the Limits of Freedom of Contract, 12 Berkeley Tech. L.J. 93, 94
(1997) (stating that licensing may replace copyright with contracts); Netanel, supra note 191, at 383-84 (criticizing ProCD).

299 Important work on answering various aspects of this question of the relationship between claims that markets
enhance consumer sovereignty and claims that they diminish political self-governance includes Rosemary J. Coombe, Objects of
Property and Subjects of Politics: Intellectual Property Laws and Democratic Dialogue, 69 Tex. L. Rev. 1853, 1865-66 (1991)
(discussing impact of commodification of cultural texts on human subjectivity); Niva Elkin-Koren, Cyberlaw and Social Change:
A Democratic Approach to Copyright Law in Cyberspace, 14 Cardozo Arts & Ent. L.J. 215, 267 (1996) (arguing that copyright
tends to commodify and centralize information); Netanel, supra note 191, at 305-06 (discussing implications of expanded
contractual rights on copyright regime).

300 The source of this critique is Robert Lee Hale's extensive work on the role of background legal rulesin bargaining.
See Robert L. Hale, Freedom Through Law 11-12 (1952) (arguing that unequal legal rights embody economic inequalities); Robert
L. Hale, Bargaining, Duress, and Economic Liberty, 43 Colum. L. Rev. 603, 603 (1943) (arguing that government and law play



The practica effect of the decision to enforce mass market information licenses is that more uses of
information will be prohibited to more people. First, when courts or legidatures permit companies to
expand the range of uses of information that are subject to the companies control through shrinkwrap
licenses, they provide companies with incentives to "wrap" their products in order to attain an enhanced
negotiating position.  Second, if there are high transaction codts to negotiating individud variaions from
standard shrinkwrap contract terms, or if usesprivileged by background law have high positive externdlities,
then terms imposed in mass market licenses will not be negotiated. Enforcing these contracts will
sysemdicaly cause privileged uses to become subject to exclusive rights.  Third, it is important to
recognize that this shift in the legal status of informationusesis not the result of the absence of government
regulation. It isthe result of agovernment decisionto enforcethese contracts. Thisdecisonisnolessand
no more aregulatory decision than the decision not to enforce them.

If uses of information that background law treats as part of the public domain are undterable by contract,
they are not negotiable. The user comes to the table with those privileges in his or her pocket. What
remains to be negotiated are terms like price and quality of access®* I law does enforce contracts that
prohibit public domain uses, then those uses are on the negotiating table. They can be exchanged for
reduced price or qudity of service, for example. Faced with background law that alocates certain
privilegesto users, but that will enforce contractsto the contrary, arationa vendor of information products
would invest in enhancing its negotiating pogition by "wrgpping” the product with alicense. This practice
would thereby displace background law and give the vendor control over more uses of the work. The
licengng practice would continue as long as the cost of wrapping is less thanthe benefits obtainable from
the enhanced negotiating position.>*

greater rolein determining freedom of contract than generally recognized); Robert L. Hale, Coercion and Distribution in a
Supposedly Non-Coercive State, 38 Pol. Sci. Q. 470, 470 (1923) (arguing that laissez faire systems are permeated by
governmental coercion). Hale'swork has been reviewed and elaborated in Warren J. Samuels, The Economy as a System of
Power and Its Legal Bases: The Legal Economics of Robert Lee Hale, 27 U. Miami L. Rev. 261, 262-63 (1973) (presenting
systematic review of Hale'swork and life) and Duncan Kennedy, The Stakes of Law, or Hale and Foucault!, 15 Legal Stud. F.
327, 332-34 (1991) (describing and extending Hal€e's analysis). The most extensive study of Haleswork is BarbaraH. Fried, The
Progressive Assault on Laissez- Faire (1998). The centrality of this critique to contemporary debates over the First Amendment
was elaborated in Balkin, Some Realism, supra note 105, at 410, 415-18 (using Hal€'s theory of coercion to characterize captive
audience's agency in free speech context).

0L 1tis important to remember that because information products are nonrival, the standard economic critique of
nonwaivable consumer protection provisions does not apply. Nonrival goods, like information products, are always sold at
above marginal cost prices. Their priceis not constrained by marginal cost and competition, but by the same constraint imposed
on any monopolist--the rent-maximizing price. Thisis adjusted by the extent to which there are decent near-substitutes for the
product. On the assumption that an information vendor will price at its rent-maximizing price irrespective of other terms,
"forcing" auser to retain a privilege by refusing to enforce alicense waiving it should not be reflected in an increased price. There
is no double dipping into monopoly rents. If the seller could charge more for its product without losing rents, it would do so
irrespective of the alocation of the privilege. The reallocation of the privilege to the producer of the information will result only
in areduction of near-substitutes for purchased access to the work, and presumably therefore in an increase, not a decrease, in
the price.

302 Because of the disci pline that near-substitutes impose on the prices owners of information products can charge,

and because privileged uses are near-substitutes (e.g., borrowing a book from afriend under the first-sale doctrine instead of
buying a copy), producers will have an incentive to "wrap" products and prevent privileged uses for no other reason than to



Vendors make the opening move by deciding whether to offer the product with a license or subject to
background law. By "wrapping" their products, they shift to themsdvesthe right to permit usesthat would
be privileged to the users under background copyright law. Sincetheincentivesof dl vendorsare amilar,
and since vendors make the firs move as a class (they must make a product available before users can buy
it), wewould expect to seeincreasing portions of the universe of information products offered withalicense
that displaces background law. As an increasing proportion of information products are wrapped, the
availability of unwrapped substitute products will decline. This further enhances the vaue of "wrapping”
(because there are no "unwrapped” substitutes) and increases incentives for contractua enclosure.

But, the counterargument might go, the partieswill negotiate to optimal terms. If, for example, producers
vaue the prevention of certain privileged uses more highly than consumers, then contracts will give only
limited userights. But if the opposite istrue, then the market will lead producers to offer ther products
without regtrictions beyond those imposed by background law. The answers to this objection are
transaction costs and externdlities.

First, as Coase taught us, entitlements do matter in the presence of transaction costs*  In individua
transactions, the value of the transaction may wel be high enough to justify negotiation cosgs. But in the
context of mass market products, sold with mass market standard contracts, the costs of negotiating
individud variances canbe enormous. Form contractsare devel oped precisaly to avoid thesecosts. Given
high transaction costs, entitlements will remain where they are origindly located. While background
property law locates some privilegeswithusers, enforcement of massmarket licensesislikdy to shift many
of those entitlements to information vendors.

Furthermore, even if transaction costs were not prohibitive, users would underinvest in buying uses
currently in the public domain because these productive uses have high postive externdities. Userswho
use public domain information as an intermediate product to producing other information goods will buy
permission to use newly enclosed information only if their private benefits outwegh the private costs to
vendors of permitting the trandformative use. This would leave information underutilized in dl instances
wherethe socid benefits of atransformative use of informationoutwe gh the private coststo the sdllers, but
the private benefitsto transformative users do not. Studiesthat demonstratethat socid returns to investment
in information production systemetically exceed private returns suggest that this may be a common
occurrence.3*

eliminate some near-substitutes for paid access to the work. For arich analysis of the bargaining relationship in mass market
licenses, see Julie E. Cohen, Lochner in Cyberspace: The New Economic Orthodoxy of "Rights Management,” 97 Mich. L. Rev.

462, 517-33 (1998) (analyzing relationship as "contested exchange™).

303 gee Coase, supranote 122, at 15-19 (explaining transaction costs' import).

304 See Jeffrey |. Bernstein & M. Ishag Nadiri, Interindustry R& D Spillovers, Rates of Return, and Production in
High-Tech Industries, 78 Am. Econ. Rev. 429, 429-34 (1988) (confirming Mansfield et a.'s results); Edwin Mansfield et al .,
Social and Private Rates of Return from Industrial Innovations, 91 Q. J. Econ. 221, 233 (1977) (finding median socid rate of
return of 56% and private rate of return of 25% in 17 studied innovations); see also Richard R. Nelson, The Simple Economics of
Basic Scientific Research, 6748 J. Pol. Econ. 297, 302-04 (1959) (discussing gap between private and public benefits from basic
research). Mansfield et a. interpreted their results as supporting "the hypothesis that the gap between social and private rates
of return tends to be greater for more important innovations and for innovations that can be imitated relatively cheaply by



2. The Condtitutionad Dimensions of the Licensing Problem

Let'sassumethat in fact ajudicid or legidative commitment to enforce mass market licenses will cause
producerstowrap ther productsin such licenses. And let's assume that because of transactioncostsand
externditiesthis practice will result in prohibiting to most users many uses previoudy in the public domain.
How do these facts bear on the condtitutiona concerns with government regulation and concentration of
information markets?

The answer for the concentration effect relies on the functiona equivaence of legidative and contractud
enclosure. Asexplainedin Part 1V.B, changesin background law that enclose the public domain arelikely
toleadinformationproducersto converge oncommercid, concentrated productionthat verticaly integrates
new production with inventory management. For this conclusionto gpply to enforcement of mass market
licenses, what remains isto explain the functiona equivdence of legidative and contractud enclosure from
the perspective of organizations and individuas engaged in information production.

Beginwiththe fallowing condition. Background law at T subl saysthat A hasaright to control uses (U
subl -U sub6 ), but no right to control uses (U sub7 -U subn ). Uses (U sub7 -U subn ) are privileged to
al, and contracts that prohibit users from making uses (U sub7 -U subn) will not be enforced. At T sub2
anew law is passed that gives A theright to control uses (U sub7 - U sub10), leaving inthe public domain
only uses (U subll -U subn). Thisisdirect legidative enclosure of uses (U sub7 -U sub10). If users
want to make information uses (U sub7 -U sub10 ) they now must negotiate with A, and either pay A's
price or refranfromuse. It isthis aspect of enclosure that is respongble for the generdly accepted effect
of enclosure--that it raises the prices of information inputs. It is this effect that triggers the behaviora
adaptations described in Part 1V.B.

Now assume instead that at T sub2 a new law is passed that does not change the background law
definition of A'sbundle of rights. Instead it declaresthat contractua arrangements that give A theright to
control uses (U sub7 -U sub10) will be enforced. A then redrafts its contracts to give itsdf the right to
control uses (U sub7 -U sub10). One of two things may happen: Userswill negotiate for deeting uses (U
sub7 -U subl10) from their contract, or they will not. 1f they do, they probably will pay the same amount
for this excluson that they would have pad for permisson under the dternative change that directly
assgnedtheseusesto A. If users do not negotiate, they will be forced to refrain fromusing the information
atogether if they choose not to sign the contract, or, if users do 9gn the contract, they must refrain from
using the information in the ways it prohibits. In either event the functiond effect is identicd to the effect
of the first change in rule. To make use of the information in ways (U sub7 -U subl10 ), users must
negotiate with A and get its permission for a price, or refrain from the use. By promising to enforce
contractual provisons that prohibit uses (U sub7 -U subl0 ), the new law places these uses on the
negotiating table, where they are located in the hands of the information's producer at the opening of
negotiaions, just as though the law had directly enclosed them.

competitors." Mansfield et al., supra, at 237. This hypothesis was introduced in Arrow, supra note 190, at 622.



To the extent one believes that Firss Amendment concerns are raised by laws that tend to concentrate
control over informationflows, theformal differencebetweenlegidaive enclosure and contractual enclosure
isunimportant. What isimportant is the functiond equivalence in the likely effect of these changesin law
on the organization of information production. Whether the availability of information from "diverse and
antagonigtic sources' iscompromised by alaw that declares certain usesto "beongto the owner," or alaw
that declares certain uses "open for negotiation,” is irrelevant. Insofar as the decison to enforce mass
market licenses is likdy to conflict with the Firs Amendment commitment to assure a diversity of
information producers, it raises concerns of a condtitutiona dimension.

Enforcement of mass market licenses can aso be understood as raising concerns over government
regulation of speech, but reaching this conclusion is more complex. The difficulty is illustrated by the
folowing story. Imagine that Michadl Jordan negotiates a ponsorship dedl with Nike. Each side hires
lawyers to draft afifty-page contract. In an extensively negotiated provison, Jordan promises to refrain
from endorsing any product sold in direct competition with Nike during the duration of the contract, and
for aperiod of tenyearsfalowing the last Nike advertissment usng hisnameor likeness. He dso promises
not to disparage or otherwise criticize, directly or indirectly, Nike or its products during the same period.
The partiesexpresdy agreethat the harm from breach of this provison would be irreparable, and that the
proper remedy is an injunction, where possible, or damages equal to three times the value of the contract.
The contract'srecitds state that, should Jordan criticize Nike after having been presented by the company
asitsicon, the damages would far exceed the benefits of his endorsement in the first place.

A few yearslater, after Nikeisaccused of using child labor in terriblework conditions, Jordan iscriticized
for supporting the company. To rebut the criticism, Jordan paysasurprise visit to an overseasfactory, and
is so gppalled by the conditions that he holds a press conference, deeply criticizes Nike for its labor
practices, and breaks off the contract. Nike sues for breach of contract, seeking aninjunction to prevent
Jordan from speaking out againgt Nike in a planned network televison interview, as well as the damages
fixed in the contract.

From an insrumentd, pro-political discourse perspective, a court order slencing Jordan disservesthe
First Amendment. It would be akin to permitting a libel action againgt the New Y ork Times under the
conditions of New York Times v. Qullivan. But insofar as we are concerned with free speech as a
dimengon of self-governance, the outcome is not as clear. The argument would run as follows. The
government is not abridging Jordan's freedom of speech. It is enforcing a generd rule of law thet is not
limited or directed to communicative behavior3® That rule of law is an enabling rule of law. Itsfunction

305 ¢f. Cohen v. Cowles Media Co., 501 U.S. 663, 668-72 (1991). In Cohen, afive-Justice majority, per Justice
White, held that the First Amendment did not bar a confidential source from recovering damages on promissory estoppel grounds
after two newspapers published the source's name in violation of their secrecy agreements. Seeid. at 672. The respondent
newspapers had argued that allowing Cohen to recover under promissory estoppel would "inhibit truthful reporting” by giving
news organizations an incentive not to revea a source's name even when the source's identity isitself newsworthy. Seeid. at
671. But the Court rejected this argument, emphasizing that "any restrictions... that may be placed on the publication of truthful
information" were imposed by the parties’ own agreement. Seeid. The Court went on to say that any inhibition on truthful
reporting



isto permit people to make commitments that they will, in the future, be bound to follow. In this senseg, it
serves people's capacity to direct their own lives. It permits them to choose a course of action for the
future, and dlowsthemto commit to othersthat they will stay that course. Whenthe government enforces
suchacontract, itisenforcing Jordan's own decision, and itspromiseto do so iswhat makesthe agreement
between Jordan and Nike possible in thefirst place. It isthe choice that Jordan and Nike made, not the
government's, that governs whether Jordan will or will not spesk.

The Jordan hypothetica suggeststhat enforcing contractsthat prohibit the promisor from saying something
or usnginformationrestricts present negetive liberty to speak inorder to respect past autonomous choices
about speech.®®  The hypothetica dso suggests that the salf- governance argument in favor of enforcing
a speech-redtrictive contract depends on the degree to whichthe contract reflectsthe autonomous choices
of both parties. When at least one party has little opportunity to exercise self- governance in entering a
contract, the argument for anegetiveliberty-based First Amendment privilege againgt enforcement becomes
more forceful.

Return back to the buttons on the first setup screen of a computer program. Form contracts for
mass-marketed information products present the weakest autonomy-based case for enforcement.”
Vendors, asrepedt players, invest time, effort, and money indrafting contracts. Buyersare presented with

isno more than the incidental, and constitutionally insignificant, consequence of applying to the press agenerally applicable
law that requires those who make certain kinds of promisesto keep them.... [T]he First Amendment does not confer on the press
aconstitutional right to disregard promises that would otherwise be enforced under state law....

Id. at 672.

On the way to this holding, the Court quickly dismissed the argument that Cohen's promissory estoppel claim did not implicate
the First Amendment at all because it did not involve state action. Seeid. at 668. The Court held that state courts' enforcement
of the newspapers' promises would constitute state action. Seeid. The Court did not, however, consider whether a pure
contract claim would constitute state action as well; Cohen's contract claims had been dismissed on common law grounds by the
courtsbelow. Seeid. at 666.

In Cohen, the Court essentially decided to respect the defendant newspapers autonomous past choices to restrict their speech,
even at the cost of inhibiting the present flow of truthful information to the public. For purposes of my argument, it isimportant
to remember that confidentiality agreements between a reporter and a source will typically be negotiated individually, with little
question that both parties are making an autonomous choice; in this sense these agreements differ from form contracts for mass-
marketed information products. See infra notes 306-09 and accompanying text.

306 This defense of enforci ng the contract is a positive, not a negative, liberty argument. A negative liberty version of
the First Amendment would be concerned that government neither prevent nor punish people for speaking. In this case, if the
court enforces the contract by itsterms, it will most definitely be preventing and penalizing speech. Theimport of the "contract
asfreedom" counterargument is that there are freedom-based arguments to support enforcement of the contract. If courts do not
enforce the contract, they will rob Jordan of the choice to live hislifein a particular way-- endorsing products while promising
not to criticize their makers. Thisisa positive liberty argument. It defends contract enforcement as enabling individual
self-governance. The contract does this. But it does so by restricting negative liberty at the time of enforcement. This may be,
all liberty-loving things considered, an enhancement of Jordan's liberty. Like many other government decisions to restrict speech,
it may therefore be appropriate. But it would be appropriate because we thought that respecting negative liberty in this instance
would impose too high a price on people's capacity to be self-governing individuas, not because we thought that enforcement did
not entail an abridgment of the negative liberty to speak.

307 Eor amore compl ete statement of this point, see Niva Elkin-Koren, supra note 298, at 111-13 (suggesting that
contractual expansion of copyright may limit bargaining between owners and users).



acontract that includes many provisions on atake-it-adl-or- leave-it bass. They will, of necessty, invest
much less than vendors in eva uating the consequences of each provison. The claim from positive liberty
for enforcing any particular provision istherefore weakened. Furthermore, as a contract term becomes
anindudtry practice, adherenceto it in standard contracts increasingly ceases to be a particular fact about
a particular user.3® It becomes a universa rule, though nongovernmenta in origin, about what uses of
information are generdly privileged to dl, and what informationusesare not. The universdity of alicensang
practice diminates its sanding as an expression of the parties choice. It is Smply a nongovernmenta
inditutiona congtraint on choice. And it isan inditutiona measure that cannot condrain individua choice
except through effective government enforcement.

The point is not to argue that enforcement of al provisons in standard contracts for mass-marketed
information products would be uncondtitutiond. It may bethat the appropriate responseto these licenses
is to develop a New York Times v. Sullivan-like congtitutional defense around which no parties may
contract. Such an approach could, for example, follow the framework Nimmer proposed for a First
Amendment copyright privilege many years ago.*® Communication of informaion with a strong public
interest component would be privileged irrespective of contractua provisions to the contrary. In the
dternative, it may beplausbletouseFirst Amendment condderations inthe traditional framework of public
policy condraints on enforceability. Like contracts that, for example, excuse the vendor from liability for
the consequences of its own gross negligence, standard contracts that too extensvely regulate the use of
information by consumers could be treated as unenforceable. The contours of suchadoctrine would not
necessarily followthose of the “far use" doctrine or theidea/express ondichotomy, athoughthosedoctrines
provide an important point of departure. The point would be to assure that contracts whose enforcement
requires the state to prevent people from usng informetion are enforced only if they in fact reflect the
consdered will of both parties, and if their enforcement will not cause too great an enclosure of the public
domain.

C. The Callections of Information Antipiracy Act
1. Provisons of the Collections of Information Antipiracy Act

The Collections of Information Antipiracy Act (CIAA)®*Y isthelatestiterationin along debate. Oneside
of the debate clams that information collections are costly to make and will be under-produced without
protection. The other sde argues that the policies underlying the requirement of origindity and the
idealexpression dichotomy in copyright law militate againg recognizing exclusive rights in information
collections. By locking up the informationitsaf, rightsin databases would do more harmthan good.®!* In

308 This also makes uses subject to such standard industry-wide provisions no longer in the public domain, in away
that a use prohibited by an individualized contract would not. See supra Part | (defining public domain as uses privileged except
where there are individualized facts, like contract, that exclude use by particular person).

309 gee supra text accompanying notes 136-46.

310 Yy R. 2652, 105th Cong. (1998).

For two descriptions of this debate from opposite sides, compare Jane C. Ginsburg, Copyright, Common Law, and
Sui Generis Protection of Databases in the United States and Abroad, 66 U. Cinn. L. Rev. 151, 176 (1997) (arguing in favor of

311



Feist Publications, Inc. v. Rura Telephone Service Co.,*'? the Supreme Court weighed in onthe Sidethat
the use of information qua information is privileged to al, and that copyright law does not protect the
information contained ina collection.®®* Thisdecision galvanized the databaseindustry to pursuelegidative
avenues. Its drive was given increased urgency when the European Commission passed a directive
protecting databases, and denied that protectionto producers whosehome countriesdid not providesmilar
protection.34  American database producers argued that if the U.S. did not pass reciprocal legidation,
their databases would be pirated with impunity by European companies3!®

The CIAA would prohibit anyone from extracting or usng™® al or a substantial part of a collection of
information, if the collection or its maintenance requires substantia invesment of monetary or other
resources and the use harms the actual or potentia market for any product that incorporates the informetion
collection.3!”  The Act explicitly excludes from its coverage extraction and use of individud items of
information or insUbstantial parts of a collection.3®  But repeated acts of individua extraction are not
exempt.3® The Act dso does not give the person who develops a database a monopoly over the
information, only over use of the collection to access the information. A competitor may independently
collect the information into a competing collection.®® A person dso may use information contained in

increased protection offered by new initiatives) with J.H. Reichman & Pamela Samuelson, Intellectual Property Rightsin Data?,
50 Vand. L. Rev. 51, 137-38 (1997) (arguing that despite need for protection, current initiatives go too far).

312 499 U.S. 340 (1991).

313 seeid. at 363-64.

314 parliament and Council Directive 96/9/EC, 1996 O.J. (L 77) 20 [[[hereinafter EU Database Directive].

815 See, e.g., Hearing on H.R. 2652, Collections of Information Antipiracy Act. Before the Subcomm. on Courts and

Intellectual Property of the House Comm. on the Judiciary, 105th Cong. (1998) [hereinafter CIAA Hearings] (available at
http://www.house.gov/judiciary/41143.htm) (statement of Robert E. Aber, on behalf of Information Industry Association)
[hereinafter Aber Testimony]. On the effects of the combined European-American drive to extend protection, see Reichman &
Samuelson, supranote 311, at 95-113. Theirony of this argument being made by a group that includes Reed Elsevier, the largest
European database producer, seems to have been lost on the legidators.

316 The act saysusing "in commerce,”" but this reference appears to be jurisdictional, not substantive. See H.R. 2652 §
2, 105th Cong. (1998) (defining "commerce" in jurisdictional terms). This usage appears to be an attempt to root the authority
for thislaw in Congress's general commerce power, rather than in Article 1, Section 8, Clause 8, the Patents and Copyright
Clause, given the likely incompatibility of the Act's purposes and implementation with that clause. In this context, "commerce"
should probably be understood to refer to any activity subject to the Commerce Clause, which covers most everything, rather
than as words that limit the prohibited uses to commercial uses.

317 See H.R. 2652 § 2, 105th Cong. (1998).

318 seeid.

319 seeid. Whilethis provision could be interpreted as prohibiting only substantial extractions carried out on an
item-by-item downloading, it is not impossible that courts will interpret it to include acts of individual access and use by
individua users who only need one or another item of information, once in awhile, and use the exemption to extract the
information for their individual use on this basis.

320 geeid.



another's collection solely for purposes of verifying independently collected information.®*  The Act
provides avil remedies, induding injunctions, impounding, actual damages or restitution of profits, treble
damages, and attorney's fees.®?? 1t imposes severe crimina sanctions on persons who usethe information
for direct or indirect commercid or financid gain, and cause more than $10,000 in damage in any
twelve-month period.3?

The Act exempts use of information for nonprofit educationd, scientific, or research purposes, but only
if the use does not harm the actual or potential market for the information collection.®?* I the producer of
the collection of information intends to sdll the collection to researchers, regardliess of whether it does so
a thetime of usg®® the exemption is eiminated because of the effect on a"potentia market."

A second exemption protects any use or extraction
for the sole purpose of news reporting, . . . unlessthe informationso extracted or used istime sengtive,
has been gathered by a news reporting entity for distribution to a particular market, and has not yet been
digtributed to that market, and the extraction or use is part of a consstent pattern engaged in for the
purpose of direct competition in that market.32

Theexception to the exemption codifiesarule similar to the Nationa Basketbal Assnv. Motorola, Inc.3?’
glossonINSv. AP.32 Given the exception, thisis atroubling exemption. It assumesthat excluding news
reporting under INS v. AP-like conditions from the exception will subject that reporting to the Act's
prohibitions. For this to be the case, information "gathered by a news reporting entity for distribution to
aparticular market™?® mug, in the first instance, be covered by the Act. But news agenciesdo not gather
and publishuncopyrightable collections liketel ephoneligsor traffic accident Satistics. They "organize' and
publishinformationinthe form of copyrightable news stories. But theinformation contained in these stories
has never been protected by copyright law. The exception to the exemption therefore relies on an
implicationthat the CIAA protects the information content of copyrightable texts. Thisimplication directly

321 geeid.

322 seeid.

Seeid. (imposing $250,000 fine and five years imprisonment for first violation, 10 years and $500,000 fine for
subsequent offenses).

324 seeid.
325

323

The current version of the bill defines "potential market" as "any market that a person claiming protection under

section 1202 has current and demonstrable plansto exploit or that is commonly exploited by persons offering similar products or

services incorporating collections of information.” 1d.
326 |4

327 105 F.3d 841 (2d Cir. 1997). The case outlined the boundaries within which state misappropriation doctrine

survives copyright preemption. It covered a narrower range of cases than the CIAA provision, in that it required time
sengitivity, freeriding, and an actual threat to the commercial viability of the plaintiff. Seeid. at 845.

328 J48U.S. 215, 245 (1918) (creating what came to be known as "hot news" misappropriation doctrine).
329 4 R. 2652 § 2, 105th Cong. (1998).



conflicts with the CIAA's explicit statement that it does not enlarge the subsistence of copyright.>*°
Nonethdess, it isdifficult to give the exception any other meaning. 1t suggeststhat thereisared threat that
the CIAA may create aresdud right that gives producers control over the information contained in their
copyrighted works.®!

The Act departsfromsome of the most basic precepts of traditiona copyright law. 1t compromises those
elements of copyright law that have long been congdered the means by which copyright law mediates its
conflict withthe First Amendment. The Act requiresno origindityto gainitsprotection.®2 It prohibitsuse
of information qua information, and is thus intended to protect uses of information under conditions Ieft
unprotected by the idea-expression dichotomy.3** Furthermore, dthough the Act crestes a limitations
period of fifteenyearsfromtheinvestment makingtheinformationdigible for protection, one qudifyingform
of investment is"maintenance’ of the collection.®* It remainsto be seen whether courtswill be persuaded
to read this provison as indefinitely protecting collections of information that require continuous updating.
The exemptions inthe Act partly addressimportant concerns that database protectionwill harmthe efficient
productionand exchange of information.3  But they do not addressthe First Amendment concerns. The
Act, even with its exemptions, is a direct prohibition, of potentidly unlimited duration, on the use of
information qua information and may be read to diminish Sgnificantly many of the traditiond protections
included in copyright law that mitigate its speech- restricting effects 3%

2. The Judtifications for the Protection of Databases and Their Critique

The basic judtification offered in support of the CIAA was that database producers need the protection
provided by the Act in order to thrive®” Database producers told Congress the following story. For

330 geeid. ("Protection under this chapter isindependent of, and does not affect or enlarge the scope, duration,

ownership, or subsistence of, any copyright protection.").

331 For similar concerns about this provision, see Jane C. Ginsburg, U.S. Initiatives to Protect Works of Low

Authorship 35-36 (June 25-28, 1998) (unpublished manuscript on file with the New Y ork University Law Review).

332 ¢f. Goldtei n, supra note 147, at 1020-22 (explaining why originality requirement isimportant element permitting

copyright to coexist with First Amendment).
333 ¢y, Nimmer, supra note 136, at 1186-89 (arguing that idea/expression dichotomy is most important way in which
copyright, internally, avoids infringing on users First Amendment rights).

334 See H.R. 2652 § 2, 105th Cong. (1998) (qualifying for protection "a collection of information gathered, organized,

or maintained by another person through the investment of substantial monetary or other resources' (emphasis added)).

335 For an outline of these concerns, see Reichman & Samuelson, supra note 311, at 113-37.

336 The Office of Legal Counsel circulated a memorandum raising similar questions about the constitutionality of the

bill. See Memorandum from William Michagl Treanor, Deputy Assistant Attorney, Office of Legal Counsdl, to William P.
Marshall, Associate White House Counsel (July 28, 1998) (available at

http://www.acm.org/usacm/copyright/doj-hr2652-memao.html).

337 The most extensive defense of the Act can be found in Aber Testi mony, supra note 315 (emphasizing importance

of statutory protection); see also Statement on H.R. 3652: The Collections of Information Antipiracy Act, submitted to the
Subcomm. on Courts, Intellectual Property and the Admin. of Justice of the House Comm. on the Judiciary, 105th Cong. (1997)
(statement of Professor Jane C. Ginsburg, of Columbia University School of Law) (arguing that Act created no new property



many years courts maintained a "sweet of the brow" doctrine of copyright protection that covered
databases. In 1991, in its Feist decison, the Supreme Court laid that doctrine to rest.  Since then, the
database industry has been symied initsdevel opment by the absenceof legd protectionfor itsinvestments.
To make mattersworse, in1996 the European Commission passed its Database Directive. Thedirective
denied protection to databases owned by nor+ EU companies unless their domicile provides subgtantialy
gmilar protection to databases. This has left American database producers bare to European data
privateers bearing the Commission's|etters of marque.®*® (Hearing testimony, however, suggested that no
such copying had in fact occurred since the passage of the EU Directive))®*®  If the United States is to
maintain its primacy in the database indudtry, it must act to protect databasesinamanner equivaent to the
EU.

Opponents of the legidation told a different story.3*® According to them, "swest of the brow" was never
the mgority doctrine. Evenwhereit wasaccepted, it retreated after the Copyright Act of 1976 specificaly
included compilations, but extended protectiononly to the origina sdection, coordination, and arrangement
of the information, not to the information itsdlf.>**  Throughout the 1980sthe doctrine continued to decline
until the Supreme Court in Feist offiddly lad it to rest.3*? During the quarter century since the current
copyright act was passed, and without ablip snce Feist, the database industry has enjoyed robust growth
within the limited protection afforded by existing law.3*  Much of the testimony argued that database
protectionwould symie information production by scientific and other academic researchers3* Feigt-like
entrants aso argued that the Act would prevent them from chalenging incumbent database providersin

right but merely reinstated pre-Feist protections); CIAA Hearings, supra note 315 (statement of Richard F. Corlin, M.D.,
American Medical Association) (arguing that courts had provided insufficient protection to databases and therefore legislation

was needed).

338 See Aber Testi mony, supra note 315.

339 seeid.

340 see cIAA Hearings, supra note 315 (statement of Jonathan Band on behalf of Online Banking Association)
[hereinafter Band Testimony] (insisting that Feist did not disrupt prevailing standard and did not leave databases open to
piracy); see asoid. (statement of Dr. Debra Stewart on behalf of Association of American Universities, American Council on
Education, and National Association of State Universities and Land-Grant Colleges) [[hereinafter Stewart Testimony] (warning
that Act would impede new opportunities for research and education); id. (statement of Tim D. Casey on behalf of Information
Technology Association of America) (predicting that Act would have destructive effect on growth of information technology
industry); id. (statement of William Hammack on behalf of Association of Directory Publishers) [hereinafter Hammack
Testimony] (arguing that Act might undermine competition in directory business).

34! e 47 U.S.C. §103 (1994).
342 see Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 359-60 (1991).

343 The Band Testi mony, supra note 340, introduced statistics developed in Martha E. Williams, The State of
Databases Today: 1998, in Gale Directory of Databases (Erin E. Holmberg ed., 1997). These statistics showed that between
1991 and 1997, the number of databases increased by 35%, from 7,637 to 10,338. See Williams, supra, at xviii. The number of
files contained within databases almost tripled, from 4 billion to 11.3 billion. Seeid. at xix. The number of online searches
increased from 44.4 million to 79.9 million, an increase of 80%. Seeid. at xxi. The primary source of this growth was
commercial database producers. Seeid. at xx. From 1977 to 1991, the percentage of all databases produced by government,
academic, and nonprofit entities declined from 78% to 30%. Seeid. at xxvii. Between 1991 and 1997 thistrend continued. See
id. The share of government, academic, and nonprofit producers fell from 30% to 22%. Seeid. The commercial sector
correspondingly grew from 70% to 78%. Seeid.

344 See Stewart Testi mony, supra note 340



concentrated markets.3*
3. The Condtitutiona Dimension

Compared to the mountains of information produced to assess the necessity of the must-carry rules3*
there is little evidence to suggest that the database industry is suffering, or that the proposed law will
address such a problem without doing more harm than good. One reason that <o little data was offered
to support the bill is probably that it has not generdly been thought of as a hill that mugt withstand First
Amendment scrutiny.

This Article has argued that laws such as the CIAA, like copyright, and like the anticircumvention
provisons of the Digitd Millennium Act, are regulaions of speech. The CIAA is intended to affect the
production and exchange of information. It operates by prohibiting many uses of information. Like many
other such regulations, it may well prove acceptable, even given our polity's long-standing commitments
to avoid government regulation of information, and to decentrdization of information production. But if it
iS to prove acceptable, it must do so on the same terms as other laws that regulate information and
communication. Given the extengve critique of the underlying factual assumptions and predictions of the
Act,*¥ the concentrated nature of many database markets®*® and some evidence of increasing
concentration in these markets,** itisnot at dl dear that in defending the CIAA the government could
"demondtrate that the recited hams are red, not merdly conjecturd, and that the regulation will in fact
dleviate these harmsin adirect and materid way.'®°

Conclusion

ThisArticlehasexplained the contemporary force of Justice Brandeiss conception that information should
be "free as the air to common use" absent very good reasons to the contrary.

Copyright and related laws regulate information production and exchange in society. They seek to
increase information production and flow by indtituting a property system in information. To create such
a property system, they must prohibit most people from using or communicating information without the
permission of an "owner."

345 See Hammack Teti mony, supra note 340.

346 See Turner |1 , 520U.S. 180, 196-208 (1997) (detailing evidence considered by Congress before enactment of
must-carry rule).

347 The most comprehensive such critique is Reichman and Samuel son, supra note 311, at 102-009.

348 seeid. at 117.

349 See Band Testimony, supra note 340 (suggesting that growing concentration of ownership deserved congressional

scrutiny).
350 Tumer I, 512 U.S. 622, 664 (1994).



As regulations of information production and exchange, copyright and related laws are regulations of
gpeech. They are no less so than other content-neutra regulations of the information production and
exchange market that we occasionally seein our complex society, like the cable must-carry rules upheld
in Turner 1I. While the Supreme Court has recognized the necessity and appropriateness of such
regulations, it gppearsto hold legidatures to a higher standard when they regulate information production
and exchange than when they regulate grain production and exchange. Thisis not because information is
in some sense inherently moreimportant thangrain. Itisbecausein our conditutiona system, &t least Since
1937, courts view the regulation of information with greater suspicion than the regulation of grain.

The positionthat informationrel eased into the body of humanknowledge is "free astheair to common use’
is not an empty aphorism or atrangent policy preference. It is a commitment expressed in the First
Amendment speech and press clauses. Itsinditutiona implementation is the public domain. Judges and
legidators faced with decisons that will lead to further enclosure of the public domain must recognize the
condtitutiona dimensions of ther decisons. They mugt proceed with the caution warranted whenever a
government officid isasked to restrict the freedom of many people to useinformationand to communicate
it to each other.



