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Ninety-three years ago, in Lochner v. New York,' the Supreme Court struck down a
maximum-working-hours law for bakers as an impermissible invason of employer-employee liberty of
contract and, by implication, of the employer's property rightsinhisbusiness. Lochner cameto symbolize,
and was vilified for, a vidon of dtate power as rigidly circumscribed by the operaion of
judicialy-determined laws of socid ordering.?2 By the late 1930s, the Court had changed course and
accepted that the states police power--or, inthe case of Congress, the commerce power--encompassed
even protective regul ationof the parameters of the private enployment contract.® Within the modern legal
academy, "Lochner™ has become an epithet used to characterize an outmoded, over-narrow way of
thinking about state and federa economic regulation; it goes without saying that hardly anybody takesthe
doctrine it represents serioudy.* In fact, however, the economic vision embodied in Lochner isdive and

1108 U.S. 45 (1905).

2 See, eg., Owen M. Fiss, Troubled Beginnings of the Modern State, 1888-1910, at 4-7, 157-65 (1993); Stephen A.
Siegel, Lochner Era Jurisprudence and the American Constitutional Tradition, 70 N.C. L. Rev. 1, 2-4 (1991); Cass R. Sunstein,
Lochner's Legacy, 87 Colum. L. Rev. 873, 873-74 (1987). Historians of L ochner-era jurisprudence have differed asto the precise
origin of perceived limits on state power. Compare, e.g., Fiss, supra, at 46-49, 158- 59 (arguing that the state's limited powers
derived from its limited purposes under Lockean social contract theory) with, e.qg., Siegel, supra, at 78-90 (arguing that
Lochner-erajurists viewed state power as constrained by traditional common-law principles derived initially from natural law)
with, e.g., Michael Les Benedict, Laissez-Faire and Liberty: A Re-Evaluation of the Meaning and Origins of Laissez-Faire
Congtitutionalism, 3 L. & Hist. Rev. 293, 298 (1985) (arguing that perceived limits on state power were grounded in classica
economic notions of "liberty" and prohibited only "class' or interest-group legislation) with, e.g., Arnold M. Paul, Conservative
Crisisand the Rule of Law (1960) (arguing that Lochner represented naked judicial activism on behalf of the propertied elites).
For purposes of this Article, however, it is sufficient to note that all four explanations rest, ultimately, on abelief in the primacy
of private property and private ordering, and in the illegitimacy of social actions that appeared to redistribute property or
wealth.

3 See NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937); West Coast Hotel Co. v. Parrish, 300 U.S. 379
(1937); see dso Fiss, supranote 2, at 6-8, 181; Benedict, supra note 2, at 305-14.

4 See, e.g., Laurence H. Tribe, American Congtitutional Law 88 8-5t0 - 7 (2d ed. 1988) (describing the doctrinal and
political reasons for the Lochner doctrine's demise). But see Richard Epstein, Takings: Private Property and the Law of Eminent

Domain 277-82 (1985); Bernard H. Siegan, Economic Liberties and the Constitution 23, 110-25 (1980) [hereinafter Siegan,
Economic Liberties]; Norman Karlin, Back to the Future: From Nollan to Lochner, 17 Sw. U. L. Rev. 627 (1988); Bernard H.



wdl on the digitd frontier. Its premises-- the sanctity of private property and freedom of contract, the
sharply ddimited role of public policy inshaping private transactions, and the illegitimacy of laws that have
redigributive effects--undergird a growing body of argument and scholarship concerning the relative
superiority (as compared with copyright) of common law property and contract rules for protecting and
disseminating digitd works.> In their contemporary incarnation, these premises are embedded in the
rhetoric of economic efficiency. Inplaceof socia contract theory, their proponentsarguefrom purportedly
neutral, scientific truths about the way markets in generd, and information marketsin particular, operate.

Thesetruths, | shal argue, are nothing of the sort. Rather, they are "just-so stories' that mask the need
for firg-order social wefare choices about the sort of information society we want to have. Their
proponents, whom | christen the "cybereconomidts,” argue that the most efficient legd regime, measured
by its success at inducing the creation of digita works and increasing consumers accessto information, is
that which permits copyright ownersto maximizecontrol over the terms and conditions of use of thar digitd
property.® However, the economic case they build is anything but convincing. It is based on an

Siegan, Rehahilitating Lochner, 22 San Diego L. Rev. 453 (1985) [hereinafter Siegan, Rehahilitating Lochner]; Christopher T.
Wonnell, Economic Due Process and the Preservation of Competition, 11 Hastings Const. L.Q. 91 (1983); Note, Resurrecting
Economic Rights: The Doctrine of Economic Due Process Reconsidered, 103 Harv. L. Rev. 1363 (1990); see also Anthony S.
McCaskey, Comment, Thesis and Antithesis of Liberty of Contract: Excessin Lochner and Johnson Controls, 3 Seton Hall
Const. L.J. 409 (1993) (advocating an intermediate level of economic due process protection). Cass Sunstein has argued,
however, that central elements of the Lochner Court's analytic framework underlie much current thinking about individual rights.
See Sunstein, supranote 2, at 875.

5 see Christopher Burns, Inc., Copyright Management and the NII: Report to the Enabling Technol ogies Committee of
the Association of American Publishers 17-21, 29-36 (1996); Tom W. Bell, Fair Use vs. Fared Use: The Impact of Automated
Rights Management on Copyright's Fair Use Doctrine, 76 N.C. L. Rev. 557 (1998); Charles Clark, The Publisher in the Digital
World, in Intellectual Property Rights and New Technologies: Proceedings of the Knowright '95 Conference 85, 99 (Klaus
Brunnstein & Peter Paul Sint eds., 1995); |. Trotter Hardy, Property (and Copyright) in Cyberspace, 1996 U. Chi. Lega F. 217,
Robert P. Merges, Contracting into Liability Rules: Intellectual Property Rights and Collective Rights Organizations, 84 Cal. L.
Rev. 1293 (1996) [[hereinafter Merges, Contracting into Liability Rules]; Robert P. Merges, The End of Friction? Property
Rights and Contract in the "Newtonian" World of On-Line Commerce, 12 Berkeley Tech. L.J. 115 (1997) [[hereinafter Merges,
The End of Friction?]; Maureen A. O'Rourke, Copyright Preemption After the ProCD Case: A Market-Based Approach, 12
Berkeley Tech. L.J. 53 (1997) [hereinafter O'Rourke, Copyright Preemption]; Maureen A. O'Rourke, Drawing the Boundary
Between Copyright and Contract: Copyright Preemption of Software License Terms, 45 Duke L.J. 479 (1995) [hereinafter
O'Rourke, Drawing the Boundary].

6 See Bel I, supra note 5; Hardy, supra note 5; Merges, Contracting into Liability Rules, supranote 5; Merges, The End
of Friction?, supra note 5; O'Rourke, Drawing the Boundary, supranote 5. The "progress’ and "access' criteriaare widely
accepted asthe test of any regime of entitlementsin creative and informational works. The "progress’ criterion is
congtitutionally-mandated. See U.S. Const. art. I, § 8, cl. 8 (authorizing Congress to grant intellectual property rights "[t]o
promote the Progress of Science and useful Arts'). The "access' criterion follows from it, both because "progress' is of little
value unless its fruits are made available to the public, and because knowledge is cumulative, so that the public availability of
creative works promotes further progress. See, e.g., Niva Elkin-Koren, Copyright Policy and the Limits of Freedom of Contract,
12 Berkeley Tech. L.J. 93, 98-101 (1997); Robert A. Kreiss, Accessibility and Commercialization in Copyright Theory, 43
UCLA L. Rev. 1 (1995); William M. Landes & Richard A. Posner, An Economic Analysis of Copyright Law, 18 J. Legal Stud.
325, 326-27 (1989); Mark A. Lemley, The Economics of Improvement in Intellectual Property Law, 75 Texas L. Rev. 989,
993-99 (1997); Jessica Litman, The Public Domain, 39 Emory L.J. 965 (1990). But see Glynn S. Lunney, Jr., Reexamining
Copyright's Incentives-Access Paradigm, 49 Vand. L. Rev. 483 (1996) (arguing that society should also consider the opportunity
cost created by the copyright regime, measured in terms of other, non-creative activities that might produce greater social



essentidism about the nature of "contract” and "market” that is manifesly unsuited to mass-market
transactions, on a reflexive and unsubstantiated distrust of the legidative process as compared with the
market, and on assumptions about the nature of " property” and the best ways of managing it that are wholly
unproven and arguably unjudtified in the case of credtive and informationa works. Taken together, the
cybereconomists arguments and proposals amount to ideology, not science.” Designingtheoptima regime
of rightsindigita works requires, instead, explicit choicesabout the degree of author/publisher control, and
the extent of freedom from such control, that society finds desirable.

Part | of this Article describes the economic models now proffered asthe basisfor defining rightsin digital
works, and explores their striking resemblance to the system of socid ordering described and advanced
inthe Supreme Court's Lochner-eradecisions. The ghost of Lochner isnaot invoked lightly, nor with intent
to bittle. Lochner represented a particular ideal of socia ordering, premised onaseamless convergence
of the private-law inditutions of property and contract to provide a zone of lega insulation for market
outcomes?® In the physical world, that vision has long been compromised by evidence of market failures
that dl but the most die-hard Chicago school economist cannot help but acknowledge. The
cybereconomists argument, in essence, is that cybergpace more closay gpproximates the conditions
necessary for perfect markets, and that under these conditions, a legd regime based primarily or even
exdusvey on the private-law inditutions of property and contract is appropriate.  This argument,
moreover, had found favor with government policymakers, who have used smilar reasoning to frame
legidative and treaty recommendations® It is both fair and important to ask whether en route to their
conclusions, the cybereconomists have corrected the Lochner Court's methodologica lapses, or smply
reproduced them.

welfare). This Article does not challenge the progress and access criteria, but only the means by which the cybereconomists
argue they are most effectively pursued.

7 Economics is, of course, asocial science, and one which as a matter of historical record has no great claim to
predictive accuracy. For that matter, historians of science and technology have long recognized that science and technology
themselves are not value-free. See, e.g., Jacques Ellul, The Technologica Society (John Wilkinson trans., 1973); Bruno Latour,
We Have Never Been Modern (Catherine Porter trans., 1993); Lewis Mumford, Technics and Civilization (2d ed. 1963); cf.
Thomas S. Kuhn, The Structure of Scientific Revolutions (2d ed. 1970) (arguing that our perceptions of scientific "facts" are
shaped by the paradigms that we employ to make sense of them).

8 seeinfratext accompanying notes 13-23, 161-71 (discussing the relation between freedom of contract and property
rightsin Lochner-erajurisprudence).

9 See, eg., Information Infrastructure Task Force, United States, Intellectual Property and the National Information
Infrastructure: The Report of the Working Group on Intellectual Property Rights 49-53, 58-59, 64-66, 70- 72, 79-84, 177-92,
230-32 & app. (1995) [hereinafter NI1 White Paper] (outlining vision of digital copyright regime under which copyright owners
are free to contract around copyright's limited entitlements, and proposing legislation designed to implement this vision); Julie E.
Cohen, Some Reflections on Copyright Management Systems and Laws Designed to Protect Them, 12 Berkeley Tech. L.J. 161,
165-66 & n.17 (1997) (describing Clinton Administration's efforts to secure international treaty provisions similar to its
proposed domestic legislation); Pamela Samuelson, The Copyright Grab, Wired, Jan. 1996, at 134 (detailing differences between
Administration's vision of copyright and existing copyright law). For a discussion of the domestic |egislation ultimately adopted,
see infratext accompanying notes 283-85.



Part 11 demongtrates that the cybereconomists debt to the socid ideology of Lochner runs deep. Their
proposals turnout to be grounded inidentica bdiefs about the conceptual primacy of private property and
private ordering and the illegtimecy of "redistributive,” market-distorting legidation. As a reult, their
modds are nather sdertific (in the sense of describing an inductable redity) nor neutrd, but rather
normative and contingent on the very same ingitutions and arrangements whose absol ute efficiency they
seek to prove. Thelr falure to conceive of contract as anything less than voluntary and (definitionaly)
private, or of property as anythinglessthan completecontrol, blindsthemto the socidly constructed nature
of the exising mass market for creative works and prevents them from serioudy considering whether a
regime based on limited ownership rights might be more effective at promoting access and progress. |
argue that in light of the specia nature of creative and informational works and of creetive and intellectud
progress, there is substantia reasonto bdieve that alimited-ownership regimeis better suited to furthering
these gods.

Part 11 beginsthe project of devel oping astronger, more defensible economic mode for digita intellectua
property rights. Asatool for understanding information markets, the neoclasscaly-grounded economic
theory to which the cybereconomists subscribe is fatdly incomplete. In particular, critiques of the
neoclassica paradigm supplied by inditutiond, welfare- theoretic, and political economists have identified
severa important factorsthat should informeffortsto determine the optima systemof rightsin digital works.
Firgt, Part 111 explores the dynamics of bargaining power in the consumer mass market for cregtive and
informationa works and suggests that, in light of the predominantly reactive nature of consumers power
to affect markets, consumersare morelikdy to atain relaive equdity of bargaining power in the legidative
arena. Part 111 then considers the relaionship between the legd regime governing rightsin digita works
and overd| socid wdfare. 1t demongtratesthat alowing content ownersto internalize the uncompensated
benefits generated by crestive and informationa works under alimited-entitlements regime would result in
underproduction of worksthat produce sgnificant socia benefits. The resulting decreasein socid wdfare
must be offset againg any increased vaue that would be redlized through market exchange. The question
whether sucharegime would be preferable to the current one cannot be answered except by referenceto
a normdive conception of socia welfare. Moreover, this choice implicates preferences about the
conditions of individua and socia slf-definitionthat are not capable of expressionand effectuationthrough
the market. Inlight of these congderations, it would be entirdly rationd to concludethat aregime of limited
entittementsis optimd.

Findly, Part IV consders, and rgects, the cybereconomists implicit contention that the relatively
"frictionless' nature of transactions in cyberspace is a technol ogica imperative that dictatesredefining digitd
property rightsin the neoclassical mold.® Technology and society condtitute each other; if we have not
yet developed an dterndive technologica paradigm for defining and administering rightsin digita works,
itis because we have not been asking the right questions. | conclude that both the legal regime governing
rights in digitd works and the technology for implementing it should be determined with reference to
expresdy chosen socid priorities. Under a broader conception of economic theory and of social welfare,

10 This metaphor is borrowed from Robert Merges. See Merges, The End of Friction?, supranote 5, at 136 (likening
reduced transaction costs in the digital medium to the absence of friction in "pure" Newtonian mechanics).



society may legitimately choose to retain and inditutiondize a limited-entitlements regime for digital works.

I. The Convergence of Economic Imperatives and Naturd Rights

Any comparison of turn-of-the-century substantive due process jurisprudence and the contemporary
digita "rights management” movement must begin by acknowledging that they differ in severd important
respects. First and foremogt, the question of government power that was so central to Lochner does not
arise because congressiona power to define rights in creative works is express.!! Debates over the
appropriate scope of copyright protection focus on how, not whether, government power should be
exercised. In addition, the distinctive brand of conceptuaism characteristic of nineteenth- and early
twentieth-century legd reasoning, which conceived of the law as a system of abstract concepts and
categories " capable, more or less, of deductive gpplication” to resolve particular disputes, is, deservedly,
athing of the past.'? What is striking is that, despite these differences, the economic regimes assarted as
natural and neutra by the Lochner Court on the one hand, and by contemporary copyright owners and
economics-oriented copyright scholars on the other, are so remarkably smilar.

The central questionin Lochner concerned the scope of astate's police powers. Then, asnow, the States
could legidate on matters concerning the safety, mords, hedth, and generd welfare of the public; however,
each of these areas was conceived as narrow and highly specific®  To qudlify as hedth-rdated (the
particular police power & issuein Lochner), alaw ordinarily had to pertain to the hedlth of the public as
awhole; alaw protecting a specific class of workerswaslegitimate as ahedthlaw only if it could be shown
that the occupation was particularly unhedthful.** Alternatively, a class-specific lav might be vdid as a
labor law if it could be shown that the workers engaged in it were uniquely unable to protect themsalves,
thusjustifying their treatment as "wards of the tate™ A mgjority of the Court concluded that bakers as
aclass were neither particularly vulnerable nor epeciadly unheathy. Accordingly, it reasoned, upholding
the maximum-hours legidationon hed thgroundswould work a dramatic expansionof the states authority
to interpose protective regulation in the workplace.®  Thisthe Court refused to do. Instead, it held the
law invdid, and suggested that the state's red intent was to interfere with the results of private

1 seeU.S Congt. art. 1,88, . 8.

12 see Siegel, supranote 2, at 23-36 (defining conceptualism and its public-law analogue, "constitutional
conceptualism,” which looked to the written Constitution as the source of the applicable concepts and categories).

13 see Lochner v. New York, 198 U.S. 45, 56-57 (1905); Fiss, supranote 2, at 159-60; Siegel, supranote 2, at 8-12.

14 see Lochner, 198 U.S. at 59-61; see a0, e.g., Holden v. Hardy, 169 U.S. 366 (1898) (upholding maximum-hours
legidlation for minersin light of that occupation's "peculiar hazards and perils"); Fiss, supranote 2, at 173-74.

15 see Lochner, 198 U.S. at 57; see also, e.g., Muller v. Oregon, 208 U.S. 412, 421-22 (1908) (upholding
maximum-hours |legislation for women because "woman has aways been dependent upon man,” and because "there is that in her
disposition and habits of life which will operate against afull assertion of [[her] rights’ to liberty of contract); Fiss, supra note 2,
at 174-79 (arguing that the Court found Muller an easy case "because women were not viewed as [co-equal] members of the
community that constituted the state").

16 See L ochner, 198 U.S. at 59-61.



bargai ning--presumably, for redistributive or interest-group purposes.t’

The Lochner Court's narrow conception of the state's role derived, ultimately, from the Enlightenment
visionof the state as condtituted viathe social contract for limited purposes.’®  Within this vison, legidative
authority to shape default rules for socia conduct encompassed only the specific terms of the origina
compact.’® In significant part, the compact was defined by principles of classical economics, which held
that government should not interfere with the "natural” laws of supply and demand.?® In redlity,
turn-of-the-century governments undertook a broad variety of economic legidation pursuant to their
recognized authority to promote the "generd welfare’®*  Outside the bounds of this genera regulatory
authority, however, the state's role was limited to policing private property rights and enforcing private
agreements, both of whichwere concelved to be inherently prepolitical. "Class' legidation, which dtered
the economic playing field to the perceived benefit of some and the detriment of others, was regarded as
animpermissible invasion of fundamental economic liberty.??  1n short, turn-of-the-century juristsand legal
scholars viewed the market as the primary engine of socid ordering, and believed that the Sate existed to
facilitate the market.®

1 see Lochner, 198 U.S. at 64; see also Adkinsv. Children's Hosp., 261 U.S. 525, 557 (1923) (describing a minimum
wage statute as "a compulsory exaction from the employer for the support of a partially indigent person, for whose condition
there rests upon him no peculiar responsibility"); Benedict, supra note 2, at 305-08 ("[T]he state plainly was interfering on the
behalf of one of the parties to a bargain, insofar as unfettered bargaining based on the supply of and demand for labor would have
led to a different outcome."); Sunstein, supra note 2, at 877-79 ("Because the only available public justifications were
insufficient, the minimum wage statute [in Lochner] was invalidated as an interest-group deal, reflecting nothing other than
political power."); G. Edward White, Revisiting Substantive Due Process and Holmes' Lochner Dissent, 63 Brook. L. Rev. 87, 83
(1997) (describing Lochner-era due process decisions as predicated on "the principle that no legislature could enact 'partial’
legislation, legislation that imposed burdens or conferred benefits on one class of citizens rather than the citizenry asawhole").

18 See, e.g., John Locke, Two Treatises of Government, bk. 11, 88 135, 222 (Peter Ladlett ed., Cambridge Univ. Press,
2d ed. 1970) (1690).

19 see supranote 2. Compare Fiss, supranote 2, at 158-59 (suggesting that these limits were derived directly from
social contract theory), and White, supranote 17, at 105-06 (same), with Siegel, supra note 2, at 78-90 (arguing that perceived

limits on state power were derived only indirectly from "natural law," and that Lochner-erajurists turned to traditional common-
law concepts and distinctions to give content to the limits).

2 See Benedict, supra note 2, at 298-301; White, supra note 17, at 105-06.

2 See, e.g., Benedict, supranote 2, at 304 (describing categories of cases in which the Lochner-era Court upheld
economic regulation); Harry N. Scheiber, Private Rights and Public Power: American Law, Capitalism, and the Republican Polity
in Nineteenth-Century America, 107 Yae L.J. 823, 836-47 (1997) (book review) (describing debate among historians about the
extent to which economic regulation for the "general welfare" was the accepted norm).

22 See Morton J. Horwitz, The Transformation of American Law 1870- 1960: The Crisis of Legal Orthodoxy 194
(1992) ("Every effort to interfere with outcomes--to judge overall social justice by results—-inevitably subverted the legitimacy of
the market process as a neutral and apolitical arbiter of the just distribution of wealth."); Benedict, supranote 2, at 311-14;
White, supra note 17, at 94-100.

2 See Locke, supranote 18, at bk. I, § 222; Fiss, supra note 2, at 46-49; Benedict, supra note 2; Siegel, supra note 2,
at 78-81; Sunstein, supranote 2, at 887-92; White, supranote 17, at 105-06; see also supranote 2. For a modern exposition of
thisview, see Epstein, supranote 4, at 4 ("The implicit normative limit upon the use of political power isthat it should preserve
the relative entitlements among the members of the group, both in the formation of the socia order and in its ongoing
operation.").



The emerging market for digital works displays a amilar emphasis on private ordering of entitlements and
obligations. This development is made possible by the growing use of "dlick-through” contracts for the
online ddivery of digita works and by new "rights management” technologies that will dlow copyright
ownersto set unilaterdly and enforce automatically the terms and condiitions of access to digital content.?

These new technologiesradically change the copyright landscape. Copyright laws were cregated, at least
in part, to address a market falure arising from the public-good characteritics of creative works of
authorship.® By guaranteeing authors certain exclusive rights in their creative products, copyright seeks
to furnishauthors and publishers, respectively, withincentivesto invest the effort necessary to create works

24 See Burns, supranote 5, at 15-21, 31-35; Peter Wayner, Digital Copyright Protection (1997); Jon Bing, The
Contribution of Technology to the Identification of Rights, Especially in Sound and Audio-Visual Works: An Overview, 4 Intl.
JL. & Info. Tech. 234 (1996); Clark, supranote 5, at 97- 101; Mark Stefik, Letting Loose the Light: Igniting Commercein
Electronic Publication, in Internet Dreams: Archetypes, Myths, and Metaphors 219 (Mark Stefik ed., 1996) [hereinafter Stefik,
Letting Loose the Light]; Mark Stefik, Shifting the Possible: How Digital Property Rights Challenge Us to Rethink Digital
Publishing, 12 Berkeley Tech. L.J. 138 (1997) [hereinafter Stefik, Shifting the Possible]; Daniel J. Gervais, Electronic Rights
Management Systems (ERMS): The Next Logical Step in the Evolution of Rights Management (on file with author) [hereinafter
Gervais, The Next Logica Step]; International Federation of Reproduction Rights Organizations, Committee on New
Technologies, Digital Rights Management Technologies (visited Sept. 14, 1998) <http://
www.ncri.com/articles/rights_management/ifrro95.html>. The most comprehensive investigation of the possibilities and
implications of digital rights management technologies is that being conducted by IMPRIMATUR, a consortium of European
universities, publishing interests, authors' organizations, and telecommunications providers. For information about
IMPRIMATUR, see Imprimatur (last modified Oct. 6, 1998) <http://www.imprimatur.alcs.co.uk>. For the archive of reports
generated by the project, see Project Documents (last modified Sept. 24, 1998)
<http://www.imprimatur.al cs.co.uk/downl oad.htm< number>finyear>.

The term "click-through" (or "click-wrap" or "web-wrap") license refers to a contract created by requiring the would-be
purchaser of adigital work to accept various usage restrictions, via a series of mouse "clicks," before granting access to the work.
Representatives of various copyright-related industries are now drafting anew Article 2B for the Uniform Commercial Code that
would render click-through licenses for digital works valid and enforceable whether or not the terms were actually disclosed
before payment. See U.C.C. Art. 2B: Licenses § 2B-208 (Annua Meeting Draft July 1998) (available at
<http://www.law.upenn.edu/library/ul c/ucc2b/2b98.htm>); infra text accompanying note 77.

25 Asdefined by economists, "market failure" refers to circumstances in which voluntary market exchange cannot
achieve the socialy optimal allocation of resources. "Public goods" are goods that can be consumed without depletion
(non-rivalrous consumption) and that can be withheld from nonpaying beneficiaries only at prohibitive cost (non-excludability).
Because non- excludability reduces incentives for private provision, public goods often present market failure problems. See
Robert Cooter & Thomas Ulen, Law and Economics 40-41 (2d ed. 1997); cf. Letter from Thomas Jefferson to Isaac McPherson
(Aug. 1813), in Thomas Jefferson, Writings 1286, 1291-92 (Merrill D. Peterson ed., 1984):

If nature has made any one thing less susceptible than all others of exclusive property, it isthe action of the thinking power
called an idea, which an individual may exclusively possess as long as he keegps it to himsdlf; but the moment it is divulged, it
forces itself into the possession of everyone, and the receiver cannot dispossess himself of it. Its peculiar character, too, isthat
Nno one possesses the less, because every other possesses the whole of it.... Inventions then cannot, in nature, be a subject of
property. Society may give an exclusive right to the profits arising from them as an encouragement to men to produce ideas
which may produce utility....

Creative and informational works approach the status of pure public goods in the digital environment, where the marginal cost
of producing and transmitting a copy approaches zero.

Other sources of market failure include monopoly, externalities arising from market transactions, and information asymmetries
that preclude socially optimal transactions or distort market behavior. See Cooter & Ulen, supra, at 38-41.



and distributethemto the public.?® Digital technologiesalow moreeffectivefencing of intellectua property,
and thus cure some of the market failure problems associated with creative and informational works--
athough, as| will arguein Part 111, they have the potentid to creaste market failures of a different sort.

Mogt obvioudy, digital copyright management systems (CMS) will enable copyright owners to enforce
automatically many of the rights afforded them by copyright law. In addition, because digitd technologies
reduce licensing cods, it will become increasingly feasible to levy fees for various uses of copyrighted
works that the law has regarded as "far' and that members of the public currently enjoy at no charge.’
An important strand of copyright scholarship concelves the far use doctrine as a response to a market
failure resulting from prohibitive transaction costs; as a matter of law, moreover, fair use dependsin part
on findings about market impact.? Thus, many commentators and some courts have concluded that the
scope of fair use online should be narrowed wherever new technologies or licensng mechanisms encble
markets to form.%

Ultimately, digitadl CMSwill dlow content ownersto insst on greeter protection than copyright law would
afford. For example, in the nondigital world, the first sale of an object embodying a copyrighted work
exhauststhe copyright owner's exclusive didribution right; digital CM S will enable the copyright owner to
extend control over digtributionindefinitey--intheory, evenfor workswhoseterm of copyright protection

2% See, e.g., Elkin-Koren, supra note 6, at 98-100; William W. Fisher 111, Reconstructing the Fair Use Doctrine, 101
Harv. L. Rev. 1661, 1700-04 (1988); William M. Landes & Richard A. Posner, An Economic Analysis of Copyright Law, 18 J.
Legal Stud. 325 (1989). But see Stephen Breyer, The Uneasy Case for Copyright: A Study of Copyright in Books, Photocopies,
and Computer Programs, 84 Harv. L. Rev. 281 (1970); Gillian K. Hadfield, The Economics of Copyright: An Historical
Perspective, 38 Copyright L. Symp. (ASCAP) 1, 14 (1988) (suggesting that "much of the perceived need for protection in early
analysesin fact arose from or was reinforced by the fact of large ‘economies of scal€' in publishing (augmented by high levels of
uncertainty) rather than the 'public goods problem").

27 Examples include copying for research or classroom use, see 17 U.S.C. § 107 (1994), copying for private home use,
see Sony Corp. of Americav. Universal City Studios, Inc., 464 U.S. 417 (1984); excerpting for purposes of comment or
criticism, see, e.g., Maxtone-Graham v. Burtchaell, 803 F.2d 1253 (2d Cir. 1986), cert. denied, 481 U.S. 1059 (1987); parody, see
Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994); and the decompilation of computer software to discover
uncopyrightable ideas and methods of operation, see 17 U.S.C. § 102(b) (1994); Sega Enters,, Ltd. v. Accolade, Inc., 977 F.2d
1510 (9th Cir. 1992).

28 See 17 U.S.C. § 107; see dso, e.g., Paul Goldstein, Copyright's Highway: The Law and Lore of Copyright from
Gutenberg to the Celestial Jukebox 170, 224 (1994); Bell, supranote 5; Wendy J. Gordon, Fair Use as Market Failure: A
Structural and Economic Analysis of the Betamax Case and its Predecessors, 82 Colum. L. Rev. 1600 (1982); Robert P. Merges,
Are You Making Fun of Me? Notes on Market Failure and the Parody Defense in Copyright, 21 AIPLA Q.J. 305 (1993).

29 See Princeton Univ. Press, Inc., v. Michigan Document Serv., Inc., 99 F.3d 1381 (6th Cir. 1996) (en banc)
(photocopying for classroom use); American Geophysical Union v. Texaco, Inc., 60 F.3d 913 (2d Cir. 1994) (photocopying for
research use); Goldstein, supranote 28, at 178-79, 202, 216- 24; Richard P. Adelstein & Steven |. Peretz, The Competition of
Technologiesin Markets for Ideas: Copyright and Fair Use in Evolutionary Perspective, 5 Intl. Rev. L. & Econ. 209 (1985); Bell,
supranote 5, at 581-84; Gordon, supra note 28, at 1619-21; Merges, The End of Friction?, supranote 5, at 130-34; Stefik,
Shifting the Possible, supra note 24, at 146-47; see also Fisher, supra note 26, at 1669-72 (observing that a broadly-inclusive
approach to the market- impact inquiry "will almost alwaystilt in favor of the plaintiff").



hasexpired.®*® Digitad CMSasowill alow copyright ownerswho desireit to abrogate fair use entirely--for
example, by requiring payment for any excerpting of adigital work regardless of the reader's purpose, or
by conditioning access to the work on acceptance of acontractual provisionprohibitingparodies.®! Findly,
copyright ownerswill be able to implement contractua restrictions prohibiting reuse of the idess, facts, or
functiond principles contained in awork--all e ements that copyright law expresdy leaves unprotected in
order to simulatefurther creativity--or prohibiting reuse of formerly copyrighted expressionthat hasfdlen
into the public domain.®

Copyright owners maintain that different rulesare necessary in cyberspace because, absent technologica
protection, it isso easy to make and distribute unauthorized copies of digita content. Rulesthat undermine
their control over their cregtive property, it is argued, will reduce, or even destroy, their incentives to
distribute creative works digitally.*® Sounding uncannily like the Supreme Court of the Lochner era,
copyright ownersand their supporters contend that trandating public-law doctrinesthat benefit users, such
asfirs sde and fair use, to the digital environment would reguire them to subsidize the reading public.3*

0 see17USC. 8 109(a); Burns, supranote 5, at 34-35; Stefik, Shifting the Possible, supra note 24, at 145-46. But
see Lasercomb America, Inc. v. Reynolds, 911 F.2d 970 (4th Cir. 1990) (holding that attempted contractual extension of
copyright term was misuse and rendered copyright unenforceable); infra note 84 (discussing application of copyright misuse
doctrine to digital CM S practices).

31 See 17 U.S.C. § 107; Cohen, supranote 9, at 175-78, 179-83.

32 See 17 U.S.C. § 102(b); Feist Pubs., Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 349-50 (1991); Cohen, supranote 9,
at 175-78, 179-83; see also Litman, supra note 6 (elaborating the role of arobust public domain in providing the building blocks
for ongoing creative progress).

3 See, e.g., WIPO Copyright Treaties Implementation Act; and Online Copyright Liability Limitation Act: Hearing on
H.R. 2281 and H.R. 2280 Before the Subcomm. on Courts and Intellectual Property of the House Comm. on the Judiciary, 105th
Cong. 224-27 (1997) [hereinafter Hearing on H.R. 2281 and 2280]; id. at 204-12 (statement of Allan R. Adler, Vice-President for
Legal and Governmental Affairs, Association of American Publishers); id. at 68-77 (statement of Robert W. Holleyman 11,
President, Business Software Alliance); id. at 212-16 (statement of Gail Markels, General Counsel and Senior Vice- President,
Interactive Digital Software Association); id. (statement of Tom Ryan, CEO, SciTech Software, Inc., on behalf of the Software
Publishers Association); id. at 156-61 (statement of Allee Willis, songwriter, on behalf of Broadcast Music, Inc.); National
Information Infrastructure Copyright Protection Act of 1995: Hearing on S. 1284 Before the Senate Comm. on the Judiciary,
104th Cong. 7-15 (1996) [hereinafter Hearing on S. 1284] (statement of Kenneth R. Kay, Executive Director, Creative Incentive
Coadlition); NIl Copyright Protection Act of 1995: Hearings on H.R. 2441 Before the Subcomm. on Courts and Intellectual
Property of the House Comm. on the Judiciary, 104th Cong. 180-203 (1996) [hereinafter Hearings on H.R. 2441]; id. at 69-79
(statement of Barbara A. Munder, Senior Vice-President, The McGraw-Hill Cos.); id. at 25-30 (statement of Frances W. Preston,
President and CEO, Broadcast Music, Inc.); id. (statement of Richard Robinson, Chairman, President, and CEO, Scholastic, Inc.,
on behalf of the Association of American Publishers); id. at 21-24 (statement of Jack Valenti, Chairman and CEO, Motion
Picture Association of America, Inc.); Creative Incentive Coalition, Resources. Key Questions Answered (visited Sept. 27, 1998)
<http://www.cic.org/resources/fag.htm>; NIl White Paper, supranote 9, at 10-12, 177-78, 230.

34 Compare NIl White Paper, supranote 9, at 84 ("The Working Group rejects the notion that copyright owners
should be taxed--apart from all others--to facilitate the legitimate goal of 'universal access.' "), and Merges, The End of Friction?,
supranote 5, at 134-35 (characterizing the fair use doctrine as essentially redistributive), with Adkinsv. Children's Hosp., 261
U.S. 525, 557 (1923) (describing a minimum wage statute as "a compulsory exaction from the employer for the support of a
partialy indigent person, for whose condition there rests upon him no peculiar responsibility"); see also Gordon, supra note 28,
at 1632 (applying the "subsidy" label to judicially-decreed findings of fair use where licensing theoretically would be possible);
cf. Jane C. Ginsburg, Authors and Usersin Copyright, 45 J. Copyright Socy. 1, 15 (1997) (arguing that fair use redistributes



Giventhe foregoing, one might expect that copyright owners would look to Lockeanintellectud property
theoriststo support ther damsto broad rights management authority. Although the Condtitution expresdy
authorizes only alimited grant of exclusive (i.e., property-like) rights to authors, the Enlightenment notion
that property and contract predate the socia contract might nonetheless prove useful to those copyright
owners seeking greater control over their digital content than current copyright law alows. Infact, dthough
some scholars have advanced a L ockean judtification for intellectua property rights, they have interpreted
the Lockean proviso that "enough and asgood [be |eft] for others' to require arobust public domain and
a copyright grant that is limited both in duration and in scope®  In contragt, it is intellectua property
scholars of the neoclassicist economic persuasi onwho express the strongest and most unequivoca support
for digital copyright management regimes based on private-law contract and property rights.>

value "from those who purchase copyrighted works at full price"). Section 11.B.2, infra, demonstrates that the argument from
redistribution is misguided because it assumes the central point in dispute: that the copyright owner was entitled to expect
remuneration for the use in question. Regarding Ginsburg'sinjured purchasers, see infratext accompanying notes 335-42
(discussing the public good aspect of the fair use privilege).

% See, e.g., Wendy J. Gordon, A Property Right in Self-Expression: Equality and Individualism in the Natural Law of
Intellectual Property, 102 Yale L.J. 1533, 1560-72 (1993) (quoting and discussing Locke, supra note 18, at bk. 11, § 27); Justin
Hughes, The Philosophy of Intellectual Property, 77 Geo. L.J. 287, 319-25 (1988); cf. Joan E. Schaffner, Patent Preemption
Unlocked, 1995 Wis. L. Rev. 1081, 1094-95 (advancing similar interpretation to explain limitations on patent duration and
Scope).

36 Neoclassical economic theory, closely associated with the Chicago school of legal-economic thought, holds (among
other things) that society is composed of rational, utility-maximizing individuals; that these individuals will seek to better their
positions through voluntary market exchange as long as the marginal benefit outweighs the marginal cost; that the most reliable
measure of expected utility isthe amount an individual iswilling to pay for a particular exchange; that perfectly competitive
markets are the most efficient vehicles for coordinating these wealth-maximizing exchanges; that perfectly competitive markets
will seek equilibrium as prices respond to the laws of supply and demand; and that markets are presumptively perfectly, or near-
enough-perfectly, competitive. See Nicholas Mercuro & Steven G. Medema, Economics and the Law: From Posner to
Post-Modernism 13-18, 57-60 (1997); see also Rabert A. Solo, Neoclassical Economics in Perspective, in The Chicago School of
Palitical Economy 41, 48-55 (Warren J. Samuels ed., 1993); infra text accompanying note 206 (discussing additional elements of
the neoclassical model). Numerous critics within both economics and law have charged that the neoclassical market model, while
possessed of considerable theoretical elegance, is descriptively inadequate and institutionally myopic. For representative
critiques from within the discipline of economics, see, for example, Daniel W. Bromley, Economic Interests and Institutions: The
Conceptua Foundations of Public Policy (1989); Ezra J. Mishan, The Folklore of the Market: An Inquiry Into the Economic
Doctrines of the Chicago School, in The Chicago School of Political Economy, supra, at 95; Warren J. Samuels, Welfare
Economics, Power, and Property, in Law and Economics: An Institutional Perspective 9 (Warren J. Samuels & A. Allen Schmid
eds., 1981); [hereinafter Samuels, Welfare Economics]; Warren J. Samuels, Further Limits to Chicago School Doctrine, in The
Chicago School of Political Economy [hereinafter Samuels, Further Limits], supra, at 397; Solo, supra, at 48-55; CharlesK.
Wilber & Jon D. Wisman, The Chicago School: Positivism or Ideal Type, in The Chicago School of Palitical Economy, supra, at
79; see generally Mercuro & Medema, supra (describing the various schools of legal-economic thought). Foundational critiques
by legal academicsinclude C. Edwin Baker, The Ideology of the Economic Analysis of Law, 5 Phil. & Pub. Aff. 3, 32-41 (1975),
Mark Kelman, Consumption Theory, Production Theory, and Ideology in the Coase Theorem, 52 S. Cal. L. Rev. 669 (1979),
Duncan Kennedy & Frank Michelman, Are Property and Contract Efficient?, 8 HofstraL. Rev. 711 (1980), and Arthur Allen
Leff, Economic Analysis of Law: Some Realism About Nominalism, 60 Va. L. Rev. 451 (1974).

Neoclassically-grounded legal scholars' strong predisposition toward the use of private-law models for intellectua property
rightsis evident in other areas of intellectua property law aswell. See, e.g., Frank H. Easterbrook, Intellectua Property Is Still
Property, 13 Harv. JL. & Pub. Poly. 108 (1990); Edmund W. Kitch, The Nature and Function of the Patent System, 20 J.L. &
Econ. 265 (1977); see generally Mark A. Lemley, Romantic Authorship and the Rhetoric of Property, 75 Texas L. Rev. 873,
896- 98 (1997) (reviewing James Boyle, Shamans, Software, and Spleens: Law and the Construction of the Information Society
(1996)) ("Therise of property rhetoric in intellectual property casesis closely identified ... with a particular economic view of



BothMaureen O'Rourke and Tom W. Bell see contract as presumptively more efficient thancopyright at
promoting the dissemination of creative works. Just as the Lochner-era Court reasoned that private
ordering would benefit workers by leaving them free to bargain for the employment terms of their choice,®”
O'Rourke and Bdl argue that the shift to a contract-based "usage rights' regime will benefit information
consumers by increasing their access to digita works and reducing the costs of such access. O'Rourke
suggests that these savings will accrue as the result of price discrimination; content owners will charge
private individuals lower ratesin exchange for subjecting themto use restrictions.®  She further suggests
that, particularly when copyright protection is thin or unavailable, the option of using contract to recoup
initid investment ininformationproducts may be the decisve factor inensuring that awork is produced and
placed on the market.*

Taking a different approach, Bell attempts to show that the fair use exception to the exclusve rights
afforded by copyright ismore expensive, and therefore inefficient, than consumersredize. Hearguesthat
informetion is never truly freg; rather, awould-be user of copyrighted materid must incur search coststo
find materid, exchange costs if she decides alicense is necessary, and uncertainty costs if she decides it
isnot. Digita networks and CM S technologies minimize thefirst two categories of costsand diminate the

property rights."). AsPart Il discusses--and as the discussion of Lochner-era beliefs about "class" legislation, see supratext
accompanying notes 18-23, also suggests--the convergence of neoclassical "law and economics' and Lockean social contract
theory is no coincidence; despite its claims to quasi-scientific neutrality, the neoclassically-grounded economic approach to
copyright law practiced by the cybereconomistsis firmly rooted in a particular ideology of social ordering. See also Hadfield,
supra note 26, at 41-45 (ohserving that one school of economic thought about copyright "tracks the complete property aspect of
the natural rights rationale"); Neil Weinstock Netanel, Copyright and a Democratic Civil Society, 106 YaeL.J. 283, 310 n.109
(1996) (noting the convergence between economic and natural rights-based justifications for copyright); see generally Baker,
supra, at 33 (discussing the convergence of utilitarian and libertarian justifications for market ordering); H.H. Liebhafsky, Price
Theory as Jurisprudence: Law and Economics, Chicago Style, in The Chicago School of Political Economy, supra, at 237, 239-40
("The Chicago 'price theory as jurisprudence’ approach is a curious mixture, not acompound, of particles of logical positivist
methodology suspended randomly in amythical or secular natural law philosophy."); Solo, supra, at 42-47, 45 ("[T]he
economist acts the part of the pure scientist, but he plays the role of amoral philosopher. His value judgments are not purged,
but hidden.").

Asused in this Article, "neoclassical,” "neoclassicist,” and "neoclassically-grounded" encompass economic approaches based
on offshoots of neoclassical theory, including "neocinstitutional” economics, see infra note 50, and neoclassical market theory as
modified by the Hayekian model of dynamic competition, see, e.g., LindaA. Schwarzstein, An Austrian Economic View of Legal
Process, 55 Ohio St. L.J. 1049 (1994).

87 See, e.g., Lochner v. New York, 198 U.S. 45, 52-53 (1905); Adkinsv. Children's Hosp., 261 U.S. 525, 545-46
(1923).

% See O'Rourke, Copyright Preemption, supranote 5, at 62, 70-71; cf. William W. Fisher 111, Property and Contract
on the Internet, 74 Chi.-Kent L. Rev. (forthcoming 1998) (demonstrating how price discrimination can allow copyright ownersto

increase their overall profits while charging discount pricesto certain consumers); Michael J. Meurer, Price Discrimination,
Personal Use and Piracy: Copyright Protection of Digital Works, 45 Buff. L. Rev. 845 (1997) (same).

¥ see0r Rourke, Copyright Preemption, supra note 5, at 79 (describing the "freedom of contract” approach to
copyright preemption issues); id. at 81- 91 (endorsing a predominantly market-based solution to the copyright preemption
problem). Copyright protection for awork is described as "thin" when the work consists primarily of uncopyrightable elements
such asfacts, ideas, and methods of operation, which competitors are free to copy. See 17 U.S.C. § 102(b) (1994); Feist
Publications, Inc. v. Rura Tel. Serv. Co., 499 U.S. 340, 349-50 (1991).



last; the result, Bdl contends, is better for everyone®  As he putsit, "[d]lthough consumers might have to
pay fees that the fair use defense would excuse in other media, they would in return gain better accessto
better information.** He further argues that the increased value redlized by copyright owners as a result
of usage fees will be passed on to consumers as publishers compete to market their products.*?

Trotter Hardy takes the arguments made by O'Rourke and Bell even farther. While both Bell and
O'Rourke would retain copyright as a source of default legd rules®® Hardy argues that (at least in
cyberspace) copyright should be abandoned atogether infavor of strong, undivided property entitlements:*
Just as the Lochner-era Court reasoned that minimum wage laws "amount| ] to a compulsory exaction
from the employer,"*® Hardy believes that the public law of copyright imposes unnecessary transaction
costs and uncompensated pogtive externdities on copyright owners, thereby undermining incentives to
produce credtive works.*®  Drawing on thework of Harold Demsetz and Robert Ellickson, Hardy argues
that the system of public entitlements established by current copyright law may be concelved as aform of
commonownership.*’  Because the new rights management technologies makeit relaively inexpensve to

40 see Bell, supranote 5, at 580-81, 585-88. As Bradford DelLong and Michael Froomkin demonstrate, in the current
digital environment the assumption that digital networks will invariably reduce search and exchange costsiis highly problematic.
See J. Bradford DeLong & A. Michael Froomkin, The Next Economy?, in Internet Publishing and Beyond: The Economics of
Digital Information and Intellectual Property (Deborah Hurley et al. eds., forthcoming 1998) (last modified Apr. 11, 1997)
(available at <http://www.law.miami.edu/<< tilde>>froomkin/articles/newecon.htm>); see also Merges, The End of Friction?,
supranote 5, at 116 (characterizing the assumption of lowered transaction costs as an "oversimplification"); Dan L. Burk,
Muddy Rules for Cyberspace 18- 20 (1997) (unpublished manuscript, on file with author); infratext accompanying note 148.
However, the Digital Object Identifier (DOI) project, if successful, may reduce search costs substantially for many creative and
informational works. The project, begun in 1994 by the Association of American Publishers to design and implement a system
for assigning unique digital identifiersto digital works and maintaining a centralized database to serve as alocator, is currently in
the startup stage. See Bill Rosenblatt, The Digital Object Identifier: Solving the Dilemma of Copyright Protection Online, 3 J.
Electronic Publishing (Dec. 1997) <http://www.press.umich.edu/jep/03- 02/doi.html>; Digital Object Identifier Foundation,
Digital Object Identifier System (visited Nov. 4, 1998) <http://www.doi.org>. The DOI technology is designed to operate at the
publisher's desired level of granularity; sections or components of works may each have their own unique identifier if the
publisher chooses. See PaulaBerinstein, DOI: A New Identifier for Digital Content (visited Oct. 10, 1998) <http://
www.infotoday.com/searcher/jan/story4.html>.

4 gg I, supranote 5, at 561.

4 Seeid. at 588-89.

3 But seeid., at 615-17 (suggesting that copyright owners who choose to contract around these default rules could be
required to forego copyright remediesin the event of breach).

% See Hardy, supranote 5. Elsewhere, Hardy has argued that strong entitlements are what the framers of the
Constitution envisioned. Seel. Trotter Hardy, Contracts, Copyright and Preemption in a Digital World, 1 Rich. J.L. & Tech. 2,
P 37 (1995) <http://www.urich.edu/<<tilde>> jolt/v1il/hardy.html>. Asdiscussed infranote 154, | disagree with his
interpretation.

45 see Adkinsv. Children's Hosp., 261 U.S, 525, 557 (1923).

4 See Hardy, supranote 5, at 254-58; I. Trotter Hardy, The Proper Legal Regime for "Cyberspace," 55 U. Pitt. L.
Rev. 993, 1025-26 (1994) [[[hereinafter Hardy, Proper Legal Regime].

4 See Hardy, supranote 5, at 252-54 (citing Harold Demsetz, Toward A Theory of Property Rights, 57 Am. Econ.

Rev. 347, 347-48 (1967), and Robert C. Ellickson, Property in Land, 102 Yale L.J. 1315, 1348-49 (1993)); see also Adelstein &
Peretz, supra note 29, at 212-15.



set and poalice the boundaries of digitd intellectua property, and because the ongoing public process of
copyright lawmaking is so cumbersome and cosily, he assertsthat pure private ownership would be amore
efficient method of managing our culture's creative resources.®

Robert Mergess work attempts to bridge the no-man's-land between neoclassically-grounded
cybereconomists like Hardy or Bell, on the one hand, and copyright scholars who prefer a public-law
approach (those who, for example, see arole for fair use beyond market failure) onthe other. *°  Merges
andyzes private ordering in the market for digitd works at both transactiond and indtitutiona levels.
Borrowing froman offshoot of neoclassical economic theory called neoindtitutional economics,*® he posits
that copyright owners, if |eft to their own devices, will develop efficient collective indtitutions for vauing,
managing, and licensing their intellectud property rights® These voluntarily congtituted "collective rights
organizatiors' will develop procedures for pricing the rights they administer and remitting royalties to
members, and will "present asimple, coherent menu of prices and other terms to licensees."®?

Merges argues that government is inherently ill-equipped to undertake these tasks, because it has no
reliable means of vauing intdlectud property, because legidated licenseterms are comparatively inflexible,
and becausethe legidative process is subject to capture by interest groups.>® Moreover, he believes that
the licenses administered by collective rights organizations will be "closdy akin" to compulsory licenses, in
that they will be available to anyone willing to pay the required price and accept the required terms> Thus,

* See Hardy, supranote 5, at 242-52, 254-60.

49 These are the scholars whom O'Rourke describes as adheri ng to a "public domain" view of copyright rather than a
"freedom of contract” view. See O'Rourke, Copyright Preemption, supranote 5, at 78-79; see also, e.g., Julie E. Cohen,
Copyright and the Jurisprudence of Self-Help, 13 Berkeley Tech. L.J. 1089 (1998); Elkin-Koren, supra note 6; Paul J. Heald,
Reviving the Rhetoric of the Public Interest: Choir Directors, Copy Machines, and New Arrangements of Public Domain Music,
46 Duke L.J. 241 (1996); Kreiss, supra note 6; David Lange, Recognizing the Public Domain, 44 Law & Contemp. Probs.,
Autumn 1981, at 147; Jessica Litman, Revising Copyright Law for the Information Age, 75 Or. L. Rev. 19 (1996) [hereinafter
Litman, Revising Copyright Law]; Litman, supra note 6; Michael J. Madison, "Legal-Ware": Contract and Copyright in the
Digital Age, 67 Fordham L. Rev. (forthcoming 1998); Netanel, supra note 36; L. Ray Patterson, Free Speech, Copyright, and Fair
Use, 40 Vand. L. Rev. 1 (1987); Samuelson, supranote 9, at 134. O'Rourke's more recent work aligns her more closely with
Mergesin thisrespect. See Maureen A. O'Rourke, Fencing Cyberspace: Drawing Bordersin a Virtual World, 82 Minn. L. Rev.
609, 695-97 (1998).

%0 Historians of economics have identified two "new" institutionalist schools of thought. See, e.g., Thrainn Eggertson,
Economic Behavior and Institutions 5-9 (1990). As defined by Eggertson, "new institutional” theorists reject the core principles
of the neoclassical economic model--" stable preferences, the rational-choice model, and equilibria’--while "neoinstitutional”
theorists retain the neoclassical core. Seeid. at 5-6; see supra note 36; see also Mercuro & Medema, supra note 36, at 101-56
(differentiating between "ingtitutional” and "neoinstitutional” schools); cf. Netanel, supra note 36, at 312-13 (discussing areas of
commonality between neoclassical and "new institutional" economics, without distinguishing among schools of institutionalist
thought). Merges does not appear to recognize this distinction, but cites theorists from both schools. However, his analysis of
the appropriate legal regime for rightsin digital worksis predominantly neoclassical in orientation. See infratext accompanying
notes 133-53.

5l SeeM erges, Contracting Into Liability Rules, supra note 5.
52 1d. at 1328.
%3 Seeid. at 1308-17.

% Seeid. a 1328.



he concludes that legidated compulsory licenang of digitd information--in other words, replacement of
copyright owners current property entitlements with liability rules—-is neither desirable nor necessary.
Merges further argues that many, if not most, contractua extensions of copyright are "relaively benign.'®
It follows that copyright owners ordinarily "should be free to craft contracts as they seefit."®

Both Merges and O'Rourke are troubled by the vanishing role of fair use in digita media, however.
Mergess proposed solution, viewed through the prism of Lochner, is an interesting one: He suggests
expressy acknowledging far use as a redistributive measure, and legidatively exempting certain classes of
users from generdly applicable market-driven rules®  This suggestion is reminiscent of the Lochner
Court's "wards of the state'" reasoning; it reads as though Merges is attempting to reconcile his clear feding
that some exception is needed with an unspoken intuition that an exception articulated in doctrind terms
may bring down the entire market-based edifice. Far better, under the circumstances, to Single out classes
of users and leave the topic of privileged uses unbroached. Moreover, it gppears that both Merges and
O'Rourke would enforce contractua waivers by privileged usersin most cases.®

O'Rourke, Bell, and Mergesdiffer as to whether and when public policy might be permitted to override
private contractual ordering of rightsindigitd works.®® For Bell, the answer appearsto be that courts and
legidators should intervene in the market only in cases that meet the sringent common law standard of
unconscionability.®®  O'Rourke and Merges stake out a position that is dightly more complicated. Both
bdlieve that, inthe context of the consumer mass market, unconscionability may inherein particular contract
terms that are so pervasive as to amount to private legidation.’! However, they would find this condition
satisfied, and allow courts to invaidate such terms, only if the copyright owner or group of copyright

%M erges, The End of Friction?, supranote 5, at 126.
56 |4

5 Seeid. a 134-35; see also O'Rourke, supranote 49, at 696 (approving Merges's suggestion as applied to Internet
hyperlinks, and suggesting that the choice of redistributive exceptions be informed by non- economic considerations).

58 See Merges, The End of Friction?, supranote 5, at 126-27; O'Rourke, Copyright Preemption, supra note 5, at 83-87
(proposing criteria of disclosure and market-measured "reasonableness’ for enforcement of standard form contract provisions
that conflict with copyright).

9 Hardy does not address this question.

% SeeBel |, supranote 5, at 591, 607 & n.222; seeinfranote 75. Bell appears to reserve judgment on whether there
might be arole for public policy once the market has reached a consensus as to the optimal type(s) of contract. Seeid. at
614-17.

61 See Merges, The End of Friction?, supranote 5, at 126; O'Rourke, Copyright Preemption, supra note 5, at 80.
Indeed, the characterization of non-negotiable and essentially uniform mass-market license terms restricting use of intellectua
property as "private legisation" originates with Merges. See Robert P. Merges, Intellectual Property and the Costs of
Commercial Exchange: A Review Essay, 93 Mich. L. Rev. 1570, 1611-13 (1995) (book review) (citing Friedrich Kesdler,
Contracts of Adhesion--Some Thoughts About Freedom of Contract, 43 Colum. L. Rev. 629 (1943)). However, Merges's
current approach to determining when standard form contract terms fall within this category is highly restrictive. See Merges,
supra, at 1612-13; infratext accompanying notes 223-26, 260-62. For further discussion of the "private legislation" approach to
standard form contracts generally, see infra note 79.



owners has antitrust market power.%?  In addition, O'Rourke offers qualified support for arule reguiring
conspicuous disclosure of contract terms that diverge from copyright.®®

In sum, the world envisoned by copyright owners and by the new breed of "cybereconomists’ looks a
great ded like the one implicit in the pronouncements of the pre-New Ded Supreme Court. Private
ordering is paramount, and restrictions imposed by the public law--whether based on concerns of hedlth
and safety or those of access and far use--are few and narrowly cabined to avoid concerns about
impermissble wealthredistributionand digtortion of "naturd™ market outcomes. The difference is that the
philosopher's"is" has become the engineer's "ought" backed up with the prescriptive force of rationdlity.
Judicdly decreed immutable principlesof socia ordering have givenway to assertedly objective application
of economic lawsto plot the optima trgectory for legd change. Of criticd importance, then, is whether
the proffered modd s for managing rightsin digita works are as comparatively efficient asthey purport to
be. | turn now to that question.

[1. The New Conceptudism

The cybereconomidts present their private-law modd s for digitad property rights asthe logica products
of neutrd, incontestable axioms. Upon closer ingpection, however, the economic arguments they assert
are nether epecidly neutra nor particularly compdling. Rather, they embody a socialy determined
"naturd law" of the market that takes the private-law ingtitutions of property and contract as exogenous.
Although the conceptuaism of the Lochner erano longer dominateslegd thought, the mode of economic
andyss practiced by the cybereconomists, and implicit in the arguments offered by copyright owners to
support strengthening thelr proprietary rights, rests upon a conceptuadism of a different sort. "Contract,”
"market,"and " property”--the effident building blocks of the new socid order--have taismanic Sgnificance,
withtheresult that private-law forms of regulationare advocated absent any proof that they would produce
the best regime, or even a good one, for disseminating information and promoting ongoing cregtive
progress.®*

ThisPart examinesthe economic argumentsfor aprivate-law approach to digitd intellectud property, and

62 See Merges, The End of Friction?, supranote 5, at 126; O'Rourke, Drawing the Boundary, supra note 5, at 541-55;
see also O'Rourke, Copyright Preemption, supranote 5, at 82-84, 88-89 (suggesting that a mass-market license term that
conflicts with copyright could be held invalid if it is not "reasonable” given market conditions). In contrast, Bell argues that even
if a copyright owner is shown to have market power, its use of digital CMSwill still produce efficiency gains for the public. See
Bell, supranote 5, at 588- 89 n.142.

63 See O'Rourke, Copyright Preemption, supranote 5, at 83-87. The current trend is against requiring such disclosure.
See infra text accompanying note 87 (discussing the approach to disclosure of contract terms taken by proposed UCC Article
2B).

64 . Margaret Jane Radin, Contested Commodities 31-34 (1996) (suggesting that conceptualism about "property™
leads both logically and rhetorically toward acceptance of universal commodification); Pierre Schlag, An Appreciative Comment
on Coase's The Problem of Social Cost: A View from the Left, 1986 Wis. L. Rev. 919, 933-45 (arguing that the "law and
economics' movement has adapted Coase's vocabulary and analytical tools to serve its own normative and political ends).



finds them unconvincing. Section I1.A scrutinizes the cybereconomists claims about the presumptive
efficency of contract as a vehicle for dlocating rights in digital works. It concludes that the existing
consumer mass market fails to satisfy the cybereconomists own criteriafor efficiency, and that they have
not provided us with any meaningful way of comparing the existing, demongtrably imperfect market with
the concededly imperfect legidative process. Section I1.B examinestheir arguments about the importance
of private-law property rights and rules, and concludes that they fail to prove that strong property rights
willmaximizedigita works vadueto society. To the contrary, eva uation of the cybereconomists arguments
about vdue maximization in the context of creative and informationd works suggests that a
limited-entitlements regime is likely to be more effective.

A. Congtructing Consent

The cybereconomists belief in the superiority of contract for allocating usage rights in digital works rests
on two points. First, they argue that granting more control to the purveyors of digita works will make
creative and informationa works more accessible in the long run (which, it is assumed, will result in more
progress) as the natural result of competition in the consumer market.®  Second, they assert that the
legiddtive processis comparatively unsuited to accomplishthese endsbecauseit is coercive and controlled
by specia interests®® Neither of these points survives more thorough scrutiny.  Even assuming that a
market based on voluntary, informed bargaining over rights in digitd works would work as the
cybereconomists say it would,®” the conditionsfor such bargaining do not exist inthe market we have. As
a reault, it is impossble to say with certainty that the market would be better at promoting access and
progress than the existing system of public ordering via the legidative process.

Two fundamenta requirements of the neoclassicd model of social ordering through private exchange are
knowledge of contract terms and meaningful (i.e., voluntary and fully informed) assent.®®  Both are
necessary (though not sufficient) requirements for an"unregulated” market to reach the effident equilibrium

65 See Bell, supranote 5, at 587-90, 601-08; Hardy, supranote 5, at 236-60; Merges, Contracting into Liability Rules,
supranote 5, at 1328; O'Rourke, Copyright Preemption, supranote 5, at 81-87; see also Merges, The End of Friction?, supra
note 5, at 120-28; see generally Lemley, supranote 6, at 1044-47 (delineating Chicago school argument that the market will
promote creative progress by allocating improvement rights to those who value them most highly); Netane!, supra note 36, at
321-24 (describing neoclassically-oriented theorists commitment to "legal marginalism™).

66 See Bell, supranote 5, at 607-08; Hardy, supra note 5, at 254- 58; Merges, Contracting Into Liability Rules, supra
note 5, at 1308-17.

" Thisisan extremely charitable assumption. Asdiscussed further in section 11.B, infra, there is no particular reason
to believe that creative ability will always correlate with ability to pay market price for improvement rights, or that owners will
be equally willing to license all types of improvements. See also Lemley, supranote 6, at 1048-61; Merges, Are Y ou Making
Fun of Me?, supra note 28 (acknowledging that market approach may not work well for parodies).

68 See Cooter & Ulen, supra note 25, at 186-93.



point; the absence of either or both may signd a market failure justifying some form of adjustment.®®
Under the proposed digital CM Sregime, however, consumer transactionsreaing to digita workswill bear
litle resemblance to the paradigmatic bargained-for exchange. Instead, much like the typica software
purchase today, they will be governed by standard form "licenses’ that include provisions regarding
permissible and impermissibleuses™  Digitd CMS enable the use of such "dlick-through” contracts to
reguire acceptance of usage redtrictions for any type of work that is made available online™ A critica
question is whether this sort of transaction, in aggregate, can or will produce the near-perfect, sdlf-
equilibrating market that, for the neoclassicaly-grounded economist, condtitutes the pinnacle of socia
ordering. Merges does not address this question; O'Rourke, Bell, and Hardy use speciouslogic to evade
it.

One does not need to be aneoclassica economist to understand that requiring individua negotiation of
every term in a consumer contract would be prohibitively expensve. Thisis precisely the sort of problem

6 Seeid.; Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and Inalienability: One View of
the Cathedral, 85 Harv. L. Rev. 1089, 1111 (1972); Elkin-Koren, supranote 6, at 108; see also supra note 25 (defining "market
failure"). Other requirementsinclude rational, utility- maximizing parties, zero transaction costs, perfect information, and a
sufficiently large number of buyers and sellers that no party has market power. See Cooter & Ulen, supra note 25, at 186-93;
see also supra note 36.

0 See, e.g., Clark, supranote 5, at 99; NIl White Paper, supranote 9, at 51, 58-59; see also O'Rourke, Drawing the
Boundary, supranote 5, at 487- 95 (discussing typical software license terms); David A. Rice, Public Goods, Private Contract
Prohibitions and Public Policy: Federal Preemption of Software License Provisions Against Reverse Engineering, 53 U. Pitt. L.
Rev. 543, 552-67 (1992) [hereinafter Rice, Public Goods] (same).

The application of "license" terminology to digital worksis contested. In the nondigital world, the purchaser of a book does not
assume ongoing contractual obligations; quite the opposite. Under copyright law, the initial sale of a copy embodying the
copyrighted work exhausts the owner's rights to control the use or disposition of that copy. See 17 U.S.C. § 109(a) (1994);
Bobbs-Merrill Co. v. Straus, 210 U.S. 339, 349-51 (1907). To avoid the first sale doctrine, software devel opers have attempted
to characterize the initial transaction as alicense of usage rights rather than asale. See, e.g., O'Rourke, Drawing the Boundary,
supranote 5, at 487-95; Rice, Public Goods, supra, at 552-67; David A. Rice, Digital Information as Property and Product:
U.C.C. Article 2B, 22 U. Dayton L. Rev. 621, 624- 26, 632-34 (1997) [hereinafter Rice, Digital Information]. Taking their cue
from software developers, major copyright owners associations and developers of digital CM S have adopted licensing
terminology as the frame of reference for transactionsin digital works. See, e.g., Clark, supranote 5, at 99; Gervais, From Rights
Trading to Electronic Publishing, supra note 24; see also Madison, supra note 49 (manuscript at 36-60) (describing the increasing
prevalence of "shrinkwrap" licensing practices, both among software devel opers and among publishers of more traditional
works). Most courts, however, have preferred to apply afunctional test that asks whether the transaction looks like a one-time
sale of acopy, despite assertions that one party intended it to create an ongoing relationship. See, e.g., Step- Saver Data Sys.,
Inc. v. Wyse Techs., 939 F.2d 91, 98-100 (3d Cir. 1991); Arizona Retail Sys. v. Software Link, Inc., 831 F. Supp. 759, 762-66
(D. Ariz. 1993); Mark A. Lemley, Intellectual Property and Shrinkwrap Licenses, 68 S. Cal. L. Rev. 1239, 1244 n.23 (1995)
(collecting cases). But see ProCD, Inc. v. Zeidenberg, 86 F.3d 1447 (7th Cir. 1996) (Easterbrook, J.) (holding shrinkwrap license
terms that restricted ongoing use of product enforceable); Hill v. Gateway 2000, Inc., 105 F.3d 1147 (7th Cir. 1997)
(Easterbrook, J.) (same). The forthcoming Article 2B of the Uniform Commercial Code rejects the majority viewpoint and
adopts Judge Easterbrook's, treating most shrinkwrap license terms as enforceabl e restrictions that render the consumer's use
subject to the copyright owner's ongoing control. See U.C.C. Art. 2B: Licenses (Annual Meeting Draft July 1998), supra note
24, at Preface, Pt. 2: Basic Themes; Rice, Digital Information, supra, at 629-31, 634-36.

" see supra text accompanying notes 24-32.



that the Uniform Commercial Code was created to address.”? It does so by recognizing two categories
of terms--roughly, more and less important ones--and by setting higher standards for disclosure of more
important, or "materid," terms.”®  Both types of terms are, however, presumptively enforcegble if the
applicable disclosure standards were met.”*  The UCC does authorize refusa to enforce terms that are
unconscionable, but the threshold for unconscionability ishigh.”  Although some courtsand commentators
have expressed doubt as to whether Article 2 of the current UCC applies to computer software sdes, a
new Artide 2B is being drafted to cover transactions inintelectua property and other intangibles.”™ Thus,
it seems likely that consumer transactions indigital works eventudly will be governed by uniformprovisons
roughly andlogous to those governing sles of goods.”” For purposesof thisdiscussion, theimportant thing

72 See Michael M. Greenfield, The Role of Assent in Article 2 and Article 9, 75 Wash. U. L.Q. 289, 290-93, 302-04
(1997); John E. Murray, Jr., The Revision of Article 2: Romancing the Prism, 35 Wm. & Mary L. Rev. 1447, 1453-56 (1994).

73 See U.C.C. §8 2-204, 2-207, 2-305 to -310, 2-314, 2-316 (1989).

" SeeU.C.C. §2-316(2), (3)(a).

S seeu.CC. §2-302 & cmt. 1 ("The principle is one of the prevention of oppression and unfair surprise, and not of
disturbance of alocation of risks because of superior bargaining power." (citation omitted)); see, e.g., Siemens Credit Corp. v.
Newlands, 905 F. Supp. 757, 765 (N.D. Cal. 1994) ("Even if a contract term fails the test of procedural unconscionability, an
‘unbargained for' term will only be denied enforcement if it is also substantively unreasonable."); see also Restatement (Second)
of Contracts 8 208 cmt. b (characterizing unconscionable contract terms to be such "as no man in his senses and not under
delusion would make on the one hand, and as no honest and fair man would accept on the other") (quoting Hume v. United
States, 132 U.S. 406 (1889)).

6 See, eg., NMP Corp. v. Parametric Tech. Corp., 958 F. Supp. 1536, 1542 (N.D. Okla. 1997); Architectronics, Inc.
v. Control Sys., Inc., 935 F. Supp. 425, 432 (S.D.N.Y. 1996); In re Bedford Computer Corp., 62 B.R. 555, 566-67 (Bankr.
D.N.H. 1986); Bonna Lynn Horovitz, Note, Computer Software as a Good Under the Uniform Commercial Code: Taking a Byte
out of the Intangibility Myth, 65 B.U. L. Rev. 129 (1985). Many other courts have simply applied Article 2 to computer
software cases. See sources cited supra note 70.
For the most recent draft of Article 2B, see <http:// www.law.upenn.edu/library/ulc/ulc.htm>.

" The current draft of Article 2B is much less consumer-friendly than Article 2. See infratext accompanying note 87;
see also Cohen, supra note 49, at 1096-1118; Memorandum from Profs. Jean Braucher and Peter Linzer to Members, American
Law Ingtitute (May 5, 1998) (available at <http:// www.ali.org/di/braucher.htm>) [hereinafter Braucher/Linzer Memorandum].
Itisnot entirely clear whether the current draft of Article 2B isthe version that will be adopted. Originally, the draft was
scheduled for afinal vote by the National Council of Commissioners on Uniform State Laws (NCCUSL) at the NCCUSL's July
1998 annual meeting. However, the American Law Institute (ALI), which has the power of final approval, expressed serious
reservations, as did many other commentators. See, e.g., Letter from Prof. Geoffrey C. Hazard, Jr., Director, ALI Ad Hoc
Committee on Article 2B, to Gene N. Lebrun, President, NCCUSL, and Charles Alan Wright, President, ALI (Mar. 26, 1998)
(available at < http://www.2bguide.com/docs/ghmar98.html>); Braucher/Linzer Memorandum, supra; David Nimmer et a., The
Metamorphosis of Contract Into Expand, 87 Calif. L. Rev. 17 (1999); Pamela Samuelson, Does Information Really Have to Be
Licensed?, 41 Comm. ACM 15 (Sept. 1998) <http://sims.berkeley.edu/<<tilde>> pam/papers/acm_2B.html>. In response to
the criticism, the NCCUSL took the unusual step of agreeing to consider additional comments and proposals submitted within
three months after the annual meeting. The drafting committee will meet again in November 1998 to consider whether additional
revisions are warranted, and fina votes by the NCCUSL and the ALI have been postponed until mid-1999. See American Law
Institute, Schedule of Adoption and Drafting Committee Meetings (visited Nov. 4, 1998) <http://
www.2bguide.com/schedule.html>. In addition, because much of the impetus for the current version of Article 2B has come from
the computer software industry, some representatives of other copyright industries have suggested that the scope of Article 2B
be narrowed to cover only computer software and electronic information products. See Letter from Simon Barsky, Senior Vice



to understand about the UCC is that it represents a regulatory solution to a perceived market failure,
adopted in recognition that high transaction costsforeclosed the kind of particularized assent that both the
law and neoclassical precepts required for a contract term to be enforceable.” Theresulting market may
or may not functionefficiently as compared with other possible regimes, but it does not functionaccording
to the pure neoclassca modd, and its condituent transactions cannot plausbly be described as
fundamentdly private.”

How does copyright law interact with this state-based regulatory regime? Section 301 of the Copyright

Act preempts state law rights that are "equivaent” to any of the exclusive rights afforded by copyright.&°
Although Congress's exact intent regarding section 301's effect on contract rightsis uncertain, it seems

clear that Congress did not intend the Copyright Act to displace state contract law generdly.® It seems

equaly certain, however, that Congress did not intend to adlow the states to establish aternative,

universaly-applicable regimes of property-like protection

for works faling within the subject matter of copyright.®> Moreover, even if Congress did so intend, the

President & General Counsel, Motion Picture Association, to Carlyle Ring, Jr., Chair, Article 2B Drafting Committee (Apr. 29,
1998) (available at <http:// www.Softwarel ndustry.org/issues/guide/docs/conn0429.html>). As of thiswriting, the NCCUSL's
response to this suggestion is unknown.

8 See Greenfield, supranote 72, at 291-92, 302-14.

& Indeed, thisis true of any socially-enforced regime of contract law. See Jean Braucher, Contract Versus
Contractarianism: The Regulatory Role of Contract Law, 47 Wash. & Lee L. Rev. 697 (1990). Itis particularly true of
mass-market, standard form contracts, however. Scholars within the fields of both law and economics have characterized the
standard form contracts that the UCC enables as "private legis ation"--de facto legislation produced by private firms pursuant to
adelegation of authority from the state, viathe legal rules governing the formation and enforceability of such contracts. See
Victor P. Goldberg, Ingtitutional Change and the Quasi-Invisible Hand, 17 JL. & Econ. 461, 468 n.15, 484-91 (1974); Friedrich
Kessler, Contracts of Adhesion--Some Thoughts About Freedom of Contract, 43 Colum. L. Rev. 629 (1943); W. David Slawson,
Standard Form Contracts and Democratic Control of Law-Making Power, 84 Harv. L. Rev. 529, 538-42 (1971); see also Samuels,
Further Limits, supra note 36, at 397, 438-39. Goldberg observes that such contracts also can be characterized--perhaps more
palatably for those of aneoclassical bent--as the result of investmentsin the political/legislative arena by firms, "for the purpose
of keeping certain activities (that is, those covered by standard form contracts) in the private market arena." Goldberg, supra, at
484 n.49; see also infratext accompanying notes 253-70 (considering the interplay between private interests and legal
institutions in determining the rules that govern mass-market contracts). Merges recognizes the private legislation dynamic, but
contends that contract terms do not attain this status unless their purveyor has market power. See Merges, supranote 61, at
1612-13; Merges, The End of Friction?, supranote 5, at 126; supra note 61. As discussed infratext accompanying notes 253-59,
however, the private legislation dynamic does not require market power.

80 See 17 U.S.C. § 301(a) (1994).

8 See 17 U.S.C. § 301(b); H.R. Rep. No. 94-1476, at 132 (1976), reprinted in 1976 U.S.C.C.A.N. 5659, 5747-48;
Lemley, supranote 70, at 1282; Rice, Public Goods, supra note 70, at 602-04.

82 See H.R. Rep. No. 94-1476, at 130-32, reprinted in 1976 U.S.C.C.A.N. at 5745-48; Dennis S. Karjala, Federa
Preemption of Shrinkwrap and On-Line Licenses, 22 U. Dayton L. Rev. 511, 524, 527-28, 537-39 (1997); Lemley, supra note
70, at 1282-83; Rice, Public Goods, supra note 70, at 603, 607. For this reason, awork need not actually be copyrightable to fall
within the subject matter of copyright for purposes of 8 301, aslong asit is atype of work to which copyright might apply. If
the Copyright Act withholds protection from such works, then states may not grant them copyright-like protection. See, e.g.,
National Basketbhall Assn. v. Motorola, Inc., 105 F.3d 841 (2d Cir. 1997); ProCD, Inc. v. Zeidenberg, 86 F.3d 1447 (7th Cir.
1996).



intellectual property clause of the Congtitution arguably would exert independent preemptive force®

Rdying on this digtinction between particular contracts and universaly- applicable proprietary regimes,
courts and commentators attempting to decidewhether copyright law preemptsinconsgent contract terms
have characterized legitimate contract regtrictions as involving an "extraelement” of breach of promise or
a"gpecid rdationship” between copyright owner and consumer that is distinct from the copyright owner's
rights againgt the world.®* Recently, the Seventh Circuit interpreted this test in a way that indicates its

The question whether the Copyright Act preempts certain provisionsin licenses for digital worksisreally two questions. The
first question, discussed in the text, is whether state contract law can be considered to establish aregime of "equivalent" rights for
purposes of § 301. The second question--whether the Copyright Act preempts state laws other than those covered by § 301--is
more complicated. Compare Freightliner Corp. v. Myrick, 514 U.S. 280, 288 (1995) ("The fact that an express definition of the
pre-emptive reach of a statute 'implies' ... that Congress did not intend to pre-empt other matters does not mean that the express
clause entirely forecloses any possibility of implied pre-emption.") with Cipollone v. Liggett Group, Inc., 505 U.S. 504, 517
(1992) ("When Congress has considered the issue of pre-emption and has included in the enacted legislation a provision explicitly
addressing that issue, and when that provision provides a 'reliable indicium of congressional intent with respect to state
authority," ... 'there is no need to infer congressional intent to pre-empt state laws from the substantive provisions of the
legidlation.") (quoting Malone v. White Motor Corp., 435 U.S. 497, 505 (1978)). One court has given the Copyright Act broader
preemptive scope, but without discussing whether § 301 precludes that result (and, indeed, without discussing § 301 at all). See
Vault Corp. v. Quaid Software, Ltd., 847 F.2d 255 (5th Cir. 1988) (finding preemption of a standard form contract provision
prohibiting reverse engineering). Myrick's rebuttable presumption is easily defeated here. Sinceit is clear that when Congress
enacted § 301, it did not consider the wholesale displacement of copyright via self- enforcing, standard form digital contract
terms, § 301 should not operate to bar implied preemption of such contracts. See Cohen, supranote 49, at 1129. Ultimately,
however, theimplied preemption inquiry does not matter much, because the intellectual property clause of the Constitution may
require preemption even if the Copyright Act doesnot. Seeinfra note 83.

83 See U.S. Const. art. |, § 8, cl. 8; see Feist Pubs,, Inc. v. Rurd Tel. Serv. Co., 499 U.S. 340, 349-50 (1991) (holding
that denial of copyright protection for facts is constitutionally compelled because facts must remain in the public domain);
Cohen, supranote 49, at 1130-33; Wendy J. Gordon, On Owning Information: Intellectual Property and the Restitutionary
Impulse, 78 Va. L. Rev. 149, 155 n.22 (1992); David L. Lange, The Intellectual Property Clause in Trademark Law: An
Appreciation of Two Recent Essays and Some Thoughts About Why We Ought To Care, 59 L. & Contemp. Probs. 213, 225-44
(1996); David L. Lange, Copyright and the Constitution in the Age of Intellectual Property, 1 J. Intell. Prop. L. 119 (1993);
Karjala, supranote 82, at 533-34, 539-41; L. Ray Patterson, Copyright Overextended: A Preliminary Inquiry Into the Need for a
Federal Statute of Unfair Competition, 17 U. Dayton L. Rev. 385, 394-96 (1992); Malla Pollack, Unconstitutional
Incontestability? The Intersection of the Intellectual Property and Commerce Clauses of the Constitution: Beyond a Critique of
Shakespeare Co. v. Silstar Corp., 18 Seattle U. L. Rev. 259 (1995); Marci A. Hamilton, The Dormant Copyright Clause (1998)
(unpublished manuscript, on file with author); cf. O'Rourke, Copyright Preemption, supra note 5, at 73 n.108 (expressing
agnosticism on the question "what the constitutional inquiry would add to § 301"); O'Rourke, supra note 49, at 696-97
(suggesting that constitutional considerations require preemption of standard form "license” terms barring World Wide Web
linking).

84 See ProCD, Inc., 86 F.3d at 1454; O'Rourke, Copyright Preemption, supranote 5, at 76-77; O'Rourke, Drawing the
Boundary, supranote 5, at 519- 23; see also National Basketball Assn., 105 F.3d at 848-53 (applying the "extra element” test to
a state law misappropriation claim and discussing collected authorities on the scope of § 301 preemption). But see Rice, Public
Goods, supranote 70, at 615 ("The measure of equivalenceisnot literal. Claim elements additional to those of copyright
infringement do not prevent preemption unless ... the extra elements make the state claim qualitatively different.”).

In addition, the Fourth Circuit has held that an attempted contractual extension of the term of copyright constitutes misuse and
renders the copyright (as opposed to the contract term) unenforceable. See Lasercomb America, Inc. v. Reynolds, 911 F.2d 970
(4th Cir. 1990); see also DSC Communications Corp. v. DGI Techs,, Inc., 81 F.3d 597, 601 (5th Cir. 1996) (suggesting that on



support for aregime based primarily on market ordering. It held that a mass- market shrinkwrap license
met the requirements of voluntary assent and non- universality because the defendant-consumer remained
free to return the product and seek better terms elsewhere, and because the license would not bind an
individua who found acopy of the work lyinginthe street.2>  Asjudtification for market ordering, however,
the court's reasoning is unconvindng. Works protected by digital CM S cannot be copied or otherwise
accessed by unauthorized third parties, o it isirrdlevant that the licenses would not bind them if they did
gainaccess.®  And the opportunity to engage in comparison shopping, so important to the court intheory,
does not seem particularly attractive if one must purchase each product to learnthe terms governing itsuse.
Proposed UCC Artide 2B would vdidate for dl digitd publishers the current practice of software
publishers not to disclose their terms prior to purchase, cresting obvious practica difficulties for even the
most determined comparison shoppers®” Moreover, thereis asubstantial difference between shopping

remand, infringement defendant might show that plaintiff's contract term effectively prohibiting reverse engineering of unpatented
microprocessor cards amounted to copyright misuse). The Lasercomb court did not discuss preemption, and the connection
between preemption and misuse remains largely unexplored in the legal literature. David Rice notes the overlap and suggests that
under Lasercomb, afinding of preemption under § 301 might lead to complete unenforceability of the copyright. Rice, Public
Goods, supra note 70, at 550-51; see also Merges, The End of Friction?, supranote 5, at 124-25 (noting potential nexus between
the misuse and preemption doctrines). Mark Lemley argues that the copyright misuse doctrine will be increasingly useful asa
complement to preemption law, because it allows courts to invalidate restrictive contract terms in particular cases without having
to hold the restrictions preempted in all cases. See Mark A. Lemley, Beyond Preemption: The Federal Law and Policy of
Intellectua Property Licensing, 87 Cal. L. Rev. (forthcoming Jan. 1999).

85 See ProCD, Inc., 86 F.3d 1447 (1996).

86 See supra text accompanying notes 24-32; Jane C. Ginsburg, Copyright, Common Law, and Sui Generis Protection
of Databases in the United States and Abroad, 66 U. Cin. L. Rev. 151, 167 (1997) [hereinafter Ginsburg, Protection of
Databases]; Jane C. Ginsburg, Copyright Without Walls?: Speculations on Literary Property in the Library of the Future, 42
Representations 53, 62-63 (1993) [hereinafter Ginsburg, Copyright Without Walls?] ("[1]f copying could be electronically
tracked or prevented, no 'third parties' to the contract would exist."); see also Cohen, supranote 9, at 181- 83 (arguing that a
copyright owner cannot unilaterally create a"special relationship" with the entire world); Karjala, supra note 82, at 529-31
(arguing that mass-market standard form contracts do not contain the "extra element" of bargaining).

Under proposed Article 2B of the UCC, this distinction vanishes entirely, because license restrictions would bind third parties.
See U.C.C. Art. 2B: Licenses (Annual Mesting Draft July 1998), supra note 24, 8 2B-507; cf. id. at Preface, p. 9 (explaining
drafters' decision not to carry over Article 2's provision for the unenforceability of property rights against a bona fide purchaser
for value, see U.C.C. § 2-403 (1995), on the ground that such a provision would be inconsistent with licensors federal intellectual
property rights). As Jane Ginsburg notes, this approach effectively converts a contract right into a property right. See
Ginsburg, Protection of Databases, supra, at 167. She notes, however, that contract and copyright remedies may differ, and
argues that because contractual protection suppliesincentive to invest in the creation of noncopyrightable information,
mass-market contract terms inconsistent with copyright limitations should not be preempted without further policy analysis.
Seeid. at 167-68. |n contrast, Merges argues that extending standard form contract terms to third partiesis inappropriate, but
that property rules should fill the resulting gap in protection. See Merges, The End of Friction?, supranote 5, at 120-21 (arguing
that the concept of privity, while "stretch[ed]" in the mass-market context, should retain some meaning).

87 See U.C.C. Art. 2B: Licenses (Annual Mesting Draft July 1998), supranote 24, §§ 2B-111, -112(b)-(c) & cmts. 2,
5; Braucher/Linzer Memorandum, supra note 77; Cem Kaner, Restricting Competition in the Software Industry: Impact of the
Pending Revisions to the Uniform Commercial Code 5 (last modified Nov. 11, 1997) <http://www.badsoftware.com/nader.htm>;
cf. DeLong & Froomkin, supra note 40 (documenting finding that many online vendors of music compact discs withhold price
information from comparison shoppers); Burk, supra note 40, at 19 (discussing implications of the Del.ong and Froomkin study
for arguments that digital commerce will be near-costless). Instead, the proposed draft would afford consumers who enter into



for price--something that many consumers of mass-marketed products do, and do well--and shopping for
terms, which is much more difficult %

Unlike the Seventh Circuit, O'Rourke recognizes that there is a real questionwhether the circumstances
surrounding a standard form, mass-market contract judify the inference of the "extra element” that is
needed to escape preemption.®® Her answer to this question, however, ismarket- conceptudism as high
at. Sheargues, firg, that an inference of voluntariness is judtified if the market is functioning efficently,
forgetting that the UCC was adopted to alow the market to functioninthe absence of such particularized
knowledge and assent.®®  Asto universality, she suggests that a standard form contract restriction is not
universa, or quas- legiddive, unlessit is"unreasonabl €’ to think that the parties would have bargained to
it--even though section 301 speaks of rights in works, not power in markets, and even though it is
incoherent to spesk of reasonable bargains without voluntariness®  Use of the neoclassical conception

mass-market licenses a limited rescission right after purchase but before use. See U.C.C. Art. 2B: Licenses (Annua Mesting
Draft July 1998), supra note 24, § 2B-112(b)-(c) & cmts. 2, 5.

88 Why will not competition among producers protect the contract term taker aswell? ... [T]he cost of acquiring and
processing information on contract terms is much greater than for price; unless the firm intentionally makes the particular term an
important selling point--as is sometimes the case with the length or inclusiveness of the warranty--few, if any, customers will
perceive the existence of variationsin terms. Any movement toward contractual equilibrium due to the aggressive
bargain-seeking of afew customerswill be dlow indeed ....

Goldberg, supranote 79, at 485; see also Slawson, supranote 79, at 530-31, 540-41. The neoclassical economist might respond
that this simply proves that most consumers do not care enough about the terms in question to bother with additional research,
but this assumes the very point in dispute. The question of consumer perceptionsis further complicated by the fact that
producers may not routinely enforce particular terms that consumers might find oppressive. See Goldberg, supra note 79, at 485
n.53. Digital rights management technologies change this aspect of the equation, but it is not clear whether we may expect to see
different consumer behavior asaresult. As Goldberg observes, efforts to model the standard form contract have been hampered
considerably by the fact that the neoclassical market model simply ignoresit, or assumes that the requirements for avoluntary,
fully-informed contract are in fact met. Seeid. at 483-84; see also Samuels, Further Limits, supra note 36, at 438-39. For an
effort to model producer-consumer dynamicsin mass markets for creative and informational works more accurately, and to
incorporate into the model institutional considerations relating to standard form contracts, see infra section 111.A.1.

8 See O'Rourke, Copyright Preemption, supranote 5, at 77.

0 seeid. at 83-87 (arguing that amarket may be "efficient" even if most parties are uninformed); see also Bell, supra
note 5, at 601-08.

9 See O'Rourke, Copyright Preemption, supra note 5, at 83-89 (arguing that efficient--i.e., competitive--markets
protect even uninformed parties by equilibrating around reasonabl e terms); O'Rourke, Drawing the Boundary, supra note 5, at
541-55; 17 U.S.C. § 301(a) (1994). Bell and Merges make similar arguments. See Bell, supranote 5, at 588-89 n.142; Merges,
The End of Friction?, supranote 5, at 126. As Goldberg observes, this sort of reasoning obscures fundamental questions about
consumer knowledge and desires. See Goldberg, supra note 79, at 485; supra note 88.

The whole point of copyright is to give owners at least some market power. See, e.g., Elkin-Koren, supra note 6, at 98-100
(discussing the "deadweight loss" aspect of copyright protection); Fisher, supranote 26, at 1700-04 (same); Landes & Posner,
supranote 6, at 339-44. Exactly how much power is an empirical question, the answer to which probably will vary for different
types of works. Seeinfratext accompanying notes 218-26. Nonetheless, § 301's reference to "works' matters. Recognizing the
inconsistency with § 301, O'Rourke argues that 8§ 301 is "mechanical" and that authority to conduct a market analysis should be
inferred to avoid preemption of "many" standard form license terms that conflict with copyright. See O'Rourke, Copyright



of contract to bootstrap voluntariness and "reasonableness’ in this setting strains logic to the breaking
point.? For O'Rourke, it seems, "contract” means fully informed and voluntary asto nearly every term
even when the law stipulates that it need not mean ether of those thingsin fact to be enforcesble. As a
result, she overl ooksthe possibility that whet is good enough to establish enforcesbility under the UCC and
the antitrust laws, which are broadly concerned with maintaining functioning markets, may not be good
enough to avoid preemption by copyright law, which has other, more substantive concerns.® Thered
guestioniswhether aregime that makes it easier for publishers unilateraly to impose usage redtrictions that
conflict with copyright is better suited than copyright to optimize access and progress® O'Rourke does
not say; likethe Lochner Court a century ago, she is too busy explaning that unilateraly imposed contract
terms do not redly exig.

Relying onthis curioudy circular presumptionof voluntarinessinthe mass market for digita works, Hardy
and Bdl contrive to turn the tables on copyright completely. They argue that it is copyright law that
condtitutes the onerous standard form contract and market ordering that conditutes the flexible,
policy-sendtive ingrument.®  This feat of lexicd legerdemain alows them to disavow rigid boilerplate
regimes that are unresponsive to individua or consumer desires while Smultaneoudy endorsing private
standard form contract regimes as the product of "empower[ed] mutually consenting parties®®  The
"market” is the reddm of consent, while the legidative process is the ream of interest-group oppression.
This gpproach has conceptud roots in both public choice theory and inditutiond economics. Ultimatdy,
however, neither branch of economic theory judtifies the concluson the cybereconomists reach. Their
inggtence that the market is the better forum for achieving copyright's gods rests on no firmer basis than
the Lochner Court's ingtinctive distrust of attempts to dter the existing balance of bargaining power.

Preemption, supranote 5, at 87-88.

92 Unless, of course, one is prepared to apply an external normative standard of "reasonableness’--which the
neoclassical market model claims not to do. See supra note 36.

B See Rice, Public Goods, supra note 70, at 564-65 (observing that the UCC was developed "to allocate product
failure and performance risks" between the parties, not to determine rights in the subject matter of the contract). For thisreason
(as O'Rourke recognizes), the objection that consumers do not expect to bargain over price missesthe point. While one might
cheerfully accept the need to pay a standardized price for Coca-Cola, no court would enforce a shrinkwrap contract that imposed
an obligation not to reverse engineer it. See O'Rourke, Copyright Preemption, supra note 5, at 80-81.

% This question is considered further infrain section I11.A.

% See Bel I, supranote 5, at 607-08 ("Insofar as th[e fair use] doctrine represents a'bargain’ between copyright owners
and the public--a popular fiction--it epitomizes the kind of take-it-or-leave-it offer that foes of adhesion contracts so dislike."
(footnotes omitted)); Hardy, supra note 44, PP 38-39 (characterizing the Copyright Act as "specifying what are essentially the
actua quite specific terms of large classes of 'bargains over the use of intellectual property"); see a'so O'Rourke, Copyright
Preemption, supranote 5, at 78-79, 83-84 (arguing that an "immutable rules' approach to copyright is undesirable because "the
impersonal workings of the market" protect even uninformed parties).

% See Bell, supranote 5, at 608.



The centrd thesis of public choicetheory isthat government actions arerarely, if ever, designed solely to
serve amonolithic public interest. Rather, the various outputs of the palitical process, including legidation,
regulation, and enforcement, are shaped by the rent-seeking efforts of powerful and well-organized
condtituencies®  In its strongest form, public choice theory characterizes the legidative and political
processes as anttirey, or dmost entirely, defined by interest-group concerns and compromises®  This
perceptionunderliesHardy's description of copyright legidation and Mergessdepictionof the rate-setting
process under the legidated compulsory licensefor sound recording rights®  Nor isit entirely inaccurate;
as Jessica Litmanhas documented, over the past severa decadesthe path of copyright legidationhasbeen
defined largely by the mgjor copyright industries!®

Asthe new ingtitutional economics would counse, the cybereconomists compare the legidative process
with the market and market-generated collective licensing inditutions, and find the market superior. Both
legidative and market actions reflect the purauit of self-interest, but the self-interest manifested inthe market
is (so the reasoning appears to go) uncomplicated by digtorting interest-group effects, undiminished by
adminigtrative costs, and subject to the market's wealth-maximizing power of correction.’  But that is
disngenuous, and far too smple. Firg, thecomparisonismisdirected. Thelegidative processmay (indeed
must) be imperfect, but it does not follow that the market isdways preferable. Anequaly important lesson
of indtitutiona economicsisthat dl real-world inditutions, induding market-based ones, areimperfect, and
that it is rea-world indtitutions that must be compared.’®  As discussed above, the market we have isnot

97 See Daniel A. Farber & Philip P. Frickey, Law and Public Choice: A Critical Introduction (1992).

%8 See, e.g., The Calculus of Consent (James Buchanan & Gordon Tullock eds., 1962); The Political Economy of
Rent-Seeking (Charles K. Rowley et . eds., 1988). But see Farber & Frickey, supranote 97, at 24-33, 49-60 (summarizing
empirical work that undercuts the strong public-choice hypothesis); Herbert Hovenkamp, Legislation, Well-Being and Public
Choice, 57 U. Chi. L. Rev. 63, 88-89 (1990) (same); Donald P. Green & lan Shapiro, Pathologies of Rational Choice Theory: A
Critique of Applicationsin Palitical Science (1994) (arguing that the theory has not been empirically validated and that most
studies purporting to do so are methodologically unsound); cf. The Rational Choice Controversy: Economic Models of Politics
Reconsidered (Jeffrey Friedman ed., 1995) (collecting responses to Green and Shapiro).

9 See Hardy, supranote 5, at 254-58; Merges, Contracting Into Liability Rules, supranote 5, at 1306-17.

100 see Jessica Litman, Copyright Legidation and Technological Change, 68 Or. L. Rev. 275 (1989) [hereinafter

Litman, Copyright Legidation]; Jessica Litman, The Exclusive Right to Read, 13 Cardozo Arts & Ent. L.J. 29 (1994)
[[hereinafter Litman, The Exclusive Right]; Litman, Revising Copyright Law, supra note 49, at 19 (1996).

101 See, e.g., James M. Buchanan, Rent Seeking and Profit Seeking, in Toward a Theory of the Rent-Seeking Society 3,

8-9 (James M. Buchanan et al. eds., 1980); Eggertson, supra note 50, at 275-77; see generally Hovenkamp, supra note 98, at
98-106 (summarizing literature).

102 See, eg., Randall Bartlett, Economics and Power: An Inquiry Into Human Relations and Markets 203-06 (1989);

Ronald Coase, The Problem of Social Cost, 3J.L. & Econ. 1, 43 (1960); Eggertson, supra note 50; Goldberg, supra note 79, at
473-74; Maxwell L. Stearns, The Misguided Renaissance of Social Choice Theory, 103 Yae L.J. 1219, 1229-30 (1994). Demsetz
also makes this argument. See Harold Demsetz, Information and Efficiency: Another Viewpoint, 12 J.L. & Econ. 1 (1969)
(characterizing the comparison of imperfect institutions against ideal alternatives as the "nirvana approach"). Gillian Hadfield
notes, however, that Demsetz did not practice what he preached, and failed to "weigh the costs of the [private property] system



the pure neoclasscal market the cybereconomists posit. Without closer attention to the imperfections
present inthe existing consumer massmarket, evenastrong public-choice hypothesis does not demonstrate
that the market is the preferred forum for determining copyright policy.1%3

Second, and moreimportant, the comparisonisincomplete. Market ordering and government oversight
are complementary, not mutualy exclusive, choices. Market ordering presupposes some ex ante
distributionof entitlements®  The cybereconomists take existing entitlements as given, and do not inquire
asto the wdfare effectsof dternative entitlement structures. For example, we might consder formaizing
the public'sfar use entitlements--anapproachthat, ironicdly, is suggested by Hardy's"divided ownership"
modd.'® Thisisa choice that would matter; it may well be that inthe perfect, costlessworld, the market

against its benefits." Hadfield, supranote 26, at 43. Instead, he presumed "the operation of a perfectly competitive market." Id.
at 43-44.

It isworth noting that the litigation process that polices the market is itself also vulnerable to a public-choice critique. See Einer
R. Elhauge, Does Interest Group Theory Justify More Intrusive Judicial Review?, 101 YaleL.J. 31, 68-71, 80-87 (1991) (arguing
that public-choice analysis can be extended to the judiciary); Marc Galanter, When the Haves Come Out Ahead, 9 L. & Socy.
Rev. 95, 98-104 (1974) (arguing that litigants who are repeat players and have the resources to do so will seek to shape the rules
and the law in ways that favor their interests).

108 ¢, Hovenkamp, supra note 98, at 99 ("Much of the public choice literature is filled with anecdotal evidence of
great legidative failures, such as the Smoot-Hawley Tariff. But such failures are no different, and probably no more frequent,
than the economic market's Edsels ...."); id. at 100 ("[P]alitical failure (substantial divergence between private gain and social
gain) has never been shown to be more widespread in political markets than market failure (substantial divergence between
private gain and socia gain) in economic markets."); Mark Kelman, On Democracy-Bashing: A Skeptical Look at the Theoretical
and "Empirica" Practice of the Public Choice Movement, 74 Va. L. Rev. 199, 232-34 (1988) (arguing that claimed inefficiencies
generated by legidlation must be compared "with the inefficiencies generated by an inegalitarian nonredistributive regime");
Stearns, supra note 102, at 1240-45 (demonstrating that in some circumstances, legislatures can efficiently correct for inefficient
Arrovian "cycling" in markets).

104 See, e.g., Bartlett, supranote 102, at 141-66, 195; Bromley, supra note 36, at 70; Elinor Ostrom, Governing the
Commons: The Evolution of Ingtitutions for Collective Action 14-15 (1990); C. Edwin Baker, Posner's Privacy Mystery and the
Failure of Economic Analysisof Law, 12 Ga. L. Rev. 475, 486 (1978); Guido Calabresi, The Pointlessness of Pareto: Carrying
Coase Further, 100 YaleL.J. 1211, 1214 (1991); Victor P. Goldberg, On Positive Theories of Redistribution, 11 J. Econ. Issues
119, 121-22 (1977); Kelman, supra note 103, at 231-34; Kennedy & Michelman, Are Property and Contract Efficient?, supra
note 36; Samuels, Further Limits, supra note 36, at 397, 406- 07, 421-22; Cento G. Veljanovski, Wealth Maximization, Law and
Ethics--On the Limits of Economic Efficiency, 1 Intl. Rev. L. & Econ. 5, 6 (1981); see also Samuels, Welfare Economics, supra
note 36, at 9, 45-48 ("[N]ot only does the Pareto-analysis assume the existing income and wealth distribution, working rules,
power structure and so on, but it tends to assume their propriety."); cf. Stearns, supra note 102, at 1240-45 (arguing that
legislatures may be the most efficient fora to determine ex ante "how a market should best operate to facilitate private
transactions”).

AsLloyd Weinreb reminds us, "copyright isitself an intervention in the market, rather than, as it so often is made to appear,
the 'natural’ way of doing things." Lloyd L. Weinreb, Copyright for Functional Expression, 111 Harv. L. Rev. 1150, 1240
(1998).

105 gee supratext accompanying note 47; cf. Carol Rose, The Comedy of the Commons. Custom, Commerce, and

Inherently Public Property, 53 U. Chi. L. Rev. 711 (1996) (describing the origins of and justifications for common law doctrines
that rest collective property rightsin the "unorganized" public).



for digita workswould reach the same equilibrium point regardless of initid entitlements, but we do not live
in such a world, and the equilibrium that is reached will depend on where we start out.1® A regime in
which the public has property-like entitlements in certain uses of creetive and informationa works might
be preferable, distributively speaking, to aregimeinwhichthey do not.” It dso might promote the gods
of access and progress more effectively than the private-law model that the cybereconomists prefer.1®

Alternatively, Margaret Jane Radin envisons a regime of "incomplete commodification," which would
acknowledge both market and nonmarket understandings of entitlements and exchanges and expressy
privilege nonmarket understandings in some circumstances.'®  Inthe particular caseof copyrighted works,
that regime might look very much like the one we have now, but it would operate quite differently in
practice. For example, fair use cases would still be contested, but not the dua nature of the fair use
doctrine itsdf. Rather, parties to copyright disputes would understand and accept that the doctrine does
more than Smply correct for market failure due to high transaction costs®  In particular, the mere fact
that new technologies had enabled new markets to form would not preclude a finding of fair use if
nonmarket considerations of sufficient importance--such as educationd access or first amendment rights
of criticism and comment-- supported it.**

106 See Bromley, supranote 36, at 118-21, 134-43, 165-81 (modeling the effects of aternative entitlement structures
and demonstrating that the efficient equilibrium point depends on the starting point). The original insight is, of course, Coase's.
See Coase, supra note 102.

107 see Baker, supranote 36, at 6-7, 28-31 (arguing that the socially optimal regime must be determined in

part by distributive considerations).

108 This question is considered in more detail infra at text accompanying notes 125-53, text accompanying notes
310-42, and text accompanying notes 358-74.

109 see Radi n, supra note 64, at 102-22.

10 gee supra text accompanying notes 28-29; cf. Radin, supra note 64, at 95-104 (describing and rejecting the

argument that the market paradigm necessarily exerts a"domino effect" on socia policy).

e ) important recent decisions privileging the "market failure” view of fair use are Princeton University Press,

Inc. v. Michigan Document Service, Inc., 99 F.3d 1381 (6th Cir. 1996) (en banc) (reversing panel decision that photocopying
excerpts from copyrighted works for student coursepacks was afair use, because mechanism existed for licensing photocopying
rights), and American Geophysical Union v. Texaco, Inc., 60 F.3d 913 (2d Cir. 1994) (holding that corporate employee's
photocopying of journal articles for research purposes was not afair use where mechanism existed for licensing photocopying
rights). An "incomplete commodification” regime would recognize good reasons to decide both of these cases differently. Cf.
Lydia Pallas Loren, Redefining the Market Failure Approach to Fair Use in an Era of Copyright Permission Systems, 5 J. Intell.
Prop. L. 1, 32-48 (1997) (arguing that the vision of fair use advanced in Princeton University Press and American Geophysical is
inappropriately narrow). Another case that might be resolved differently is Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569
(1994). There, the Supreme Court recognized that defendants' rap parody of the song Oh, Pretty Woman was the sort of
"transformative" use of preexisting material that promotes the purposes of copyright, but nonethel ess suggested that
infringement liability might attach if, on remand, the evidence suggested significant demand for a non-parody, rap version of the
song. See Campbell, 510 U.S. at 593-94. Under an incomplete commodification regime, the transformative nature of parody and
the high social value attached to critical commentary would support an order of summary judgment for defendants.



Either formdized public entitlements or incomplete commodification must come, of course, via the
legidative process, with dl the potentid for lobbying and logralling that process entails!'> But to
characterize ether arrangement asthe illegitimate result of interest-group pressure for that reasondoneis
facile. The cybereconomists offer no standard for determining when proposasfor legidative change are
farly representative of the broader public interest, or for deciding how muchinterest-group pressureistoo
much.''®  Moreover, they neglect to note that the existing copyright regime, which over the past two
decades has dlotted ever stronger entitlements to copyright owners, is itself aproduct of the legidative
processthey decry.''* Stripped of grand-sounding economic justifications, this uncuestioning acceptance
of the exiging didtribution of entitlements and bargaining power is Lochner pure and smple. In driking
down labor reform measures as impermissble "class’ legidation, the Lochner-era Court reasoned that
"dnceit is sdf-evident that . . . some persons must have more property thanothers, it isfrom the nature of
things impossible to uphold freedom of contract and the right of private property without at the same time
recognizing as legitimate those inequdities of fortune that are the necessary result” of that freedom.*® In
positing the current digtribution of ownership and bargaining power as natural, and proposals to limit
ownership prerogatives as inherently suspect, the cybereconomists make the same argument and commit

12 See, e.g., Merges, Contracting Into Liability Rules, supranote 5, at 1308 n.29. "Incomplete commodification" aso

might be decreed judicialy. However, in the wake of the American Geophysical and Princeton University Press decisions, this
result seems increasingly unlikely.

113 See I hauge, supra note 102, at 49-59 (arguing that one cannot determine whether interest-group influenceis (to

paraphrase Goldilocks) too big, too small, or just right without reference to some external normative standard); Goldberg, supra
note 104, at 122 (arguing that identifying certain entitlements as initial and others as products of legislative redistribution "would
be meaningful only if there were some set of ‘fundamental natural rights' that together determined the natural distribution of
wealth"); cf. Hovenkamp, supra note 98, at 106-07 (noting that in contrast to the original public choice theorists, whose work
focused on description and explanation, those associated with "Chicago School" law and economics have given the theory a
normative dant, seeking to minimize legislated wealth transfers). The implicit criterion that the legidative result not differ from
the (presumptively efficient) result the market would have produced is self- evidently untenable, for the reasons just discussed.
See supratext accompanying notes 101-08.

14 see Litman, Copyright Legidation, supra note 100, at 305-21. For examples of recent and proposed legislation

expanding content owners rights, see, e.g., No Electronic Theft Act, Pub. L. No. 105-147 (codified at 18 U.S.C. § 2311 (1997))
(criminalizing certain acts of copyright infringement even where the alleged infringer realizes no financia gain); Sonny Bono
Copyright Term Extension Act, Pub. L. No. 105-298 (West, WESTLAW through 1998 Sess.) (extending the term of copyright
protection by an additional 20 years); Digital Millenium Copyright Act, Pub. L. No. 105-304 (West, WESTLAW through 1998
Sess.) [hereinafter DMCA] (banning technologies that could be used to circumvent digital rights management systems and
imposing (though deferring) liability for acts of circumvention); Collections of Information Antipiracy Act, H.R. 2652, 105th
Cong. (1998) (creating aright against "misappropriation™ of uncopyrightable collections of data); infratext accompanying notes
283-85 (discussing the Digital Millenium Copyright Act in more detail). Authors exclusive rights in copyrighted works
underwent a parallel expansion at the turn of the twentieth century. See Lunney, supra note 6, at 536-37 & n.214.

115 Coppage v. Kansas, 236 U.S. 1, 17 (1915). Thus, as Michael Benedict documents, what began as a principled

distrust of the power of wealthy "factions' to subvert government became a reflexive aversion to legidlative action designed to aid
any group, including--and, for some Lochner- era thinkers, especially--"the ignorant and propertyless mass of urban voters.”
Benedict, supranote 2, at 306-10.



the same error. Declarations of entitlement are definitiona, public acts and should be understood as
such.'® Taken onitsownterms, the cybereconomists process-oriented critique of fersno principled basis
for preferring any particular socidly- determined entitlement structure over others.

In short, the cybereconomists argument from contract principlesreducesto the propositions that market
ordering is efficient becauseit is market ordering and that the legidative processis inefficient because it is
not. Without more, this hardly constitutes a compelling case for replacing the public law of copyright with
aregime based on the private law of contract. Still remainingto be considered, however, isthe contention
that, assuming efficient markets, the societd gods of access and progress are best served by according
digital publishers more complete control of their digita content.

B. Manufacturing Scarcity

The cybereconomists approach to the question of optima author/owner control reveds a smilar
essentidism, and dmilar logica lacunae. Their proposd for a private-law regime of digital intellectua
property rightsis based onafictionabout the invariant nature of "property” and itsrelationto socia welfare.
Socid wdfare, in ther view, is Smply the sum of the wedth generated by private transactions; therefore,
the mogt efficient regime of entitlementsin creative and informationa works is that which affords owners
of such"property" the control necessary for them to maximize its market vaue. Socid efficiency--defined
here as optimization of the access and progress desiderata--and dlocative efficiency are synonymous, or
a least insgparably linked. Whether or not this thess is valid as applied to other types of property, the
economic case for assigning strong, undivided property rights in digita works is inadequate at best.
Determining the optima degree of author/owner control of digital content requires careful consideration of
what system of entitlements would be mogt effective given the public-good nature of crestive and
informationa works and the unpredictable pathways of creetive progress.

The strongest version of the argument for control is, of course, Hardy's. He advocates smply abandoning
the conceptual framework of copyright in favor of digitd property rights expresdy modeled on thelr
private-law counterparts.™’  In contrast, Merges, Bell, and O'Rourke frame their assertions about control
in the rhetoric of contract and public choice. Ultimady, however, they contend that copyright owners
should be afforded contract rightsbroad enough to accomplishvirtudly the identical result urged by Hardy,

116 See supratext accompanying note 104. Thisinsight, too, dates back to the Lochner era. See, e.g., American Legd

Realism 98-129 (William W. Fisher 111 et d. eds., 1993); Horwitz, supranote 22, at 145-67, 194-98; Keith Aoki, (Intellectual)
Property and Sovereignty: Notes Toward a Cultural Geography of Authorship, 48 Stan. L. Rev. 1293, 1334-38 (1996); Felix S.
Cohen, Transcendental Nonsense and the Functional Approach, 35 Colum. L. Rev. 809 (1935); Morris R. Cohen, Property and
Sovereignty, 13 Cornell L.Q. 8 (1927); Robert L. Hale, Coercion and Distribution in a Supposedly Non- Coercive State, 38 Pal.
Sci. Q. 470 (1923). It isparticularly true of intellectual property, which isin no conceivable sense "prepolitical.” See supratext
accompanying notes 18-23.

N7 see supra text accompanying notes 46-48.



for virtually identical reasons.!*® The Smilaity is underscored by Mergess uneguivoca rejection of
legidatively-mandated "liability rules' in the intellectud property context.!'®  Accordingly, | shal usethe
andytic framework supplied by Hardy, with some refinements supplied by Merges, to evauate the
cybereconomigts "control thesis” Hardy and Merges use two different types of arguments to judtify a
private-property regime: the assertedly low costs of transacting in and fencing digitd information, which
(they argue) make strong property rights the most efficient vehicle for alocating cregtive resourcesto therr
most highly valued uses, and the need for an effective incentive structure to induce crestive activity.

1. Transaction Costs and Common Resources

To support his argument about transaction cogts, Hardy relies on Harold Demsetz's axiom that (given
effective fenang techniques) dividing commonly-owned property into privately-owned parcels is the more
effident way of maximizing its vaue'?* However, Demsetz implicitly presumes both knowledge about
effective long-term growth Strategies and reduced costs of implementing these strategies under a
private-ownership sysem.??  Thus, for Hardy'smode! to be accurate, we must know what sort of access
regime would maximize the productionand distribution of creative and informationa works over the long
term, and know that assgning absolute property entittements to copyright owners would lead to
implementation of that regime more chegply. (Put differently, we must know that Hardy's scheme would
produce fewer significant long-term socid codts, or greater long-term social gains, or both.) If ether of
these conditions does not hold, the case for the putative efficiency of Hardy's scheme vanishes!®  This

18 ¢, Ginsburg, supranote 86, at 63 ("When 'we're all connected,' no functional difference may exist between a
contract and a property right."). To the extent that they would recognize limitations on author/owner control, Merges, Bell, and
O'Rourke conceive those limitations in terms of abuse of the market process--e.g., unconscionability or the acquisition of
antitrust market power--rather than as definitional restrictions that would apply regardless of the owner's behavior or market
position. See Bell, supranote 5, at 591, 607; Merges, The End of Friction?, supranote 5, at 126; O'Rourke, Copyright
Preemption, supra note 5, at 81-87; O'Rourke, Drawing the Boundary, supranote 5, at 541-55. But see Merges, The End of
Friction?, supranote 5, at 134-35 (advocating, at least in principle, alimited "fair use" exception to digital property rights for
designated classes of users); supratext accompanying note 57. This convergence of contract reasoning with property reasoning
mirrors the Lochner-era view that the system of social ordering should protect the market decisions of economic actors. Seeinfra

text accompanying notes 161-71.

19 seem erges, Contracting Into Liability Rules, supranote 5, at 1302-17; supra text accompanying notes 53-56; see

also Merges, The End of Friction?, supranote 5, at 120-21 (arguing that property rights are necessary to protect content owners
against third parties who may acquire copies of their works). On Hardy's and Merges's discussions of the law and economics

literature on the choice between property and liability rules, see infra text accompanying notes 150-53.

120 oo supra text accompanying notes 44-56; cf. Netanel, supra note 36, at 308-10, 314-21 (describing

neoclassically-based model of copyright as amechanism for achieving allocative efficiency, as well as a source of incentives to

create).

121 See Harold Demsetz, Toward a Theory of Property Rights, 57 Am. Econ. Rev. 347, 351-52, 355-56 (1967).

Similar reasoning underlies Edmund Kitch's proposed "prospect” approach to patents. See Kitch, supra note 36.

122 ee Demsetz, supranote 121; see also Lemley, supranote 6 at 1048- 65 (criticizing, in particular, Kitch's prospect

theory); cf. Weinreb, supranote 104, at 1239 ("[T]he elegance and persuasiveness of the [all ocative efficiency] argument depend
on its remaining insistently hypothetical and abstract.").

123 Atthe very least, the question becomes more complicated, since Hardy must demonstrate that the sum total of
negative externalities and/or decreasesin productivity under his system would be smaller than the "transaction costs' imposed
under the current system.



is precisdly what is disputed in the current debate over the scope of copyright indigital works.*2* Arguing
that undivided entitlements are per se more efficient Smply assumes away the problem.

Assuming that Demsetz is correct about the superiority of a private- ownership systeminsome cases,'®®
there are reasons to suspect that creative works do not satisfy the assumptions required by the Demsetz
modd . Demsetz focuses on conservationof known, currently exigting resources--for example, fur-bearing
animas or river water.'?® The interests of private property owners and of society in general may not be
exactly identica in such cases--for example, society may wish to conserve the population of fur- bearing
animas over alonger time span, or ensure that the river water remains suitable for a broader spectrum of
uses--but they may often coincide substantialy. Copyright, in contrast, is concerned with gimulaing the
productionof new crestive works, it does not seek only or even primarily to conserve existing works for
their own sake’*”  Here, the interests of current copyright owners and of society may diverge. Society
may wishto recognize and accord privilegesto new authors, whose works may outsall, displace, or ariticize
those of exiging authors.!?® In addition, there is no particular reason to believe that anew author's ability
to pay for the right to useanexiging work isagood predictor of the qudity of the eventud result, whether
qudlity is measured in terms of market success or by some other standard.*®  Thus, it is at least
concelvable that vesting exiging authors/owners with absol ute control over the terms of accesswould deter

124 See, eg., Aoki, supranote 116, at 1333-37; Elkin-Koren, supra note 6, at 109-13; Lemley, supra note 6, at

1048-65; Litman, Revising Copyright Law, supra note 49; see also Julie E. Cohen, Reverse Engineering and the Rise of Electronic
Vigilantism: Intellectua Property Implications of "Lock-Out" Programs, 68 S. Cal. L. Rev. 1091, 1104-24 (1995) (arguing that
the purpose of copyright is not merely to disseminate works to the public as consumers, but also to foster access to works by
the public as creators, and that a maximum- protection regime does not serve this purpose); Kreiss, supranote 6 (same);
Litman, supra note 6 (same); Netanel, supra note 36 (arguing that a purpose of copyright is to promote the deliberation and
debate constitutive of arobust democratic public sphere, and that a maximum-protection regime does not serve this purpose);
Niva Elkin-Koren, Cyberlaw and Social Change: A Democratic Approach to Copyright Law in Cyberspace, 14 Cardozo Arts &

Ent. L.J. 215 (1996) (same).

125 Thisisfar from clear. See, e.g., Bromley, supranote 36, at 12- 18; Ostrom, supra note 104, at 1-28.

126 gee generally Demsetz, supra note 121. Demsetz does briefly mention patents and copyrights, but does little more
than offer the standard public-good/market-failure justification for affording any exclusiverights. Seeid. at 359; supra text
accompanying notes 25-26.

127 see U.S. Congt. art. I, 88, cl. 8 (authorizing limited grant of exclusive rights to promote "Progress’").

128 ¢t Wendy J. Gordon, Toward A Jurisprudence of Benefits: The Norms of Copyright and the Problem of Private

Censorship, 57 U. Chi. L. Rev. 1009, 1042-43 (1990) (outlining the calculus that might lead society to override private
censorship of criticism).

129 The likelihood of creative success, however defined, is extremely difficult to judge before the fact. Cf. Lemley,
supra note 6, at 1055-56 (noting that uncertainty as to the result may preclude an accurate assessment of the gains from trade).
This problem is particularly acute for the newest authors, who lack established reputations. New authors may therefore have
difficulty finding publishers or other backers willing to underwrite their requests for "usage rights." Even if these problems of
prediction could be overcome, moreover, the notion that ability to pay provides areliable and appropriate measure of a
resource's value, or of the value of itsintended use, has long been discredited. See, e.g., Baker, supranote 36, at 9-20; Kelman,
supra note 36, at 678-85; Leff, supranote 36, at 455-58, 462-63, 478-80.



or prevent the creation of some vauable works that would be produced under the current system.** I
S0, the cybereconomists " control-equal s-access-equals-progress’ syllogism is fase; certainly, they have
not proved it to be true. Even if it results in increased consumer access to digital works, a private-law
regime designed to maximize control will not necessarily result in more or better cregtive progress.®! The
increase in the private benefits flowing to intellectua property owners will not necessarily correspond to
anincrease in the socid benfits flowing to the public as awhole*

Mergess proposd for collective indtitution-building by copyright ownersdoes not offer away out of this
difficulty. Such acollectiveisno more guaranteed to safeguard the interests of future authors, and thereby
sarve society's interests, than are individua copyright owners.™®®  To support his argument that private
copyright management collectives are the efficient solution to the problem of administering transactionsin
cregtive works, Merges rdies on economigt Elinor Ostrom's study of the evolution and operation of
ingtitutions for collective management of commonly-owned property.3*  Ostrom focuses on the benefits
of collective governance for community members who want access to a shared resource, and expressy
excludes from congderation "dtuations in which participants can produce mgor externa harm for
others."™*>  Merges likewise emphasizesthe potential of collective indtitutions to foster cross-licensing and
other cooperative behavior among members. Consumers and future creatorsfigurein hisanayssonly as
potentia trespassers, not as parties whose interests should be represented in the congtitution and

130 See, eg., Dr. Seuss Enters., L.P. v. Penguin Books USA, Inc., 109 F.3d 1394 (9th Cir. 1997) (lawsuit against
satirist who used characters and scenes from plaintiff's popular "Dr. Seuss' books as a vehicle to comment on the controversial
0.J. Simpson trid), cert. dismissed, 118 S. Ct. 27 (1997); Salinger v. Random House, Inc., 811 F.2d 90 (2d Cir. 1987) (lawsuit by
reclusive author against biographer who excerpted portions of author's letters), cert. denied, 484 U.S. 890 (1987).
Maxtone-Graham v. Burtchaell, 803 F.2d 1253 (2d Cir. 1986) (lawsuit by abortion rights activist against anti-abortion activist
who used excerpts of her work in abook arguing against abortion rights), cert. denied, 481 U.S. 1059 (1987); see also Lemley,
supranote 6, at 1056-61 (discussing other reasons that might lead existing copyright owners to refuse licenses for socially

valuable improvements).

181 As explained supra at text accompanying notes 24-32, digital rights management technologies make it possible to

decouple access and reuse rights. Thus, asserting control over reuse need not interfere with content owners' ability to market their

works to consumers. On the question of how "better" progressis defined, see infra section 111.B.2.

132 | am far from the first critic of Demsetz's work to make this observation. See, e.g., Bromley, supranote 36, at

175-83 (demonstrating that "productive" or monetary efficiency is only one of the issues that factor into the determination of
whether a particular rule or practice is socidly efficient); Andreas A. Papandreou, Externality and Institutions 225 (1994) (
"[I]nstitutional change does not require efficiency gainsto beinitiated, it requires gains to theinitiators of change, which may or
may not coincide with an overal increase in wealth."); Amartya K. Sen, Choice, Welfare and Measurement 288-90 (1982);
Mishan, supra note 36, at 95, 103-05; see also Bromley, supra note 36, at 137-39 ("Judgments about social efficiency require
that analysis be conducted against the backdrop of some social welfare function and itsimplicit social utility function.”
(emphasisin original)); Baker, supranote 36, at 6-7, 28-31 (arguing that "human satisfaction” is a function of distributive as well
as efficiency considerations); Veljanovksi, supranote 104, at 19 ("The only wealth-maximizing outcome that is ethically

attractive is the one based on a‘just' assignment of initia rights.") (emphasis omitted)).

133 see Papandreou, supra note 132, at 200-04 (arguing that because private benefit and socia benefit may

diverge, Demsetz's approach will not necessarily lead to the formation of socially optimal institutions).
134 See Ostrom, supra note 104.

13514, at 26.



governanceof theseingtitutions® Whether licensing collectives might produce negative externdities for
these parties or for society generdly is a question that he does not consider.>*’

Rdatedly, Ostrom suggests thet collective indtitutions are more likely to be effective over the long term
if ownership privileges are restricted to a closed, rdaively homogenous group.t®  The community of
authorsis neither closed nor homogenous--nor, presumably, would we want it to be. Mergess discussion
of performing rights societies (copyright collectives that license public performance rights in musical
compositions) is not to the contrary. ASCAP and BMI, the two main performing rights societies in the
United States, together have over 250,000 members and a "stable’ of millions of works*®  However,
neither ASCAP nor BMI isaprivate inditution in the sense that both Merges and Ostrom use that term.
Rather, both societies operate under antitrust consent decrees that govern their membership, interna
governance, and licensng practices®®  The decrees require ASCAP and BMI to make membership
avalable on a nondiscriminatory basis, to issue licenses to al who request them, and to accept a
judiciadly-determined reasonable fee (ASCAP) or afee determined by an arbitrator (BMI) in the event of
adispute!* Mot significantly, the decrees prohibit ASCAP and BMI from holding or licensing any rights
in copyrighted musical compositions other thanthe public performancerights'*  These provisions suggest
that the government and the respective courts believed that alowing collective organizations control over
the entire bundle of rightsin copyrighted workswould be detrimenta to competition. In short, theexample

136 See, e.g., Merges, Contracting Into Liability Rules, supranote 5, at 1325-27, 1372-73. For thisreason, Merges's

example of self-governing patent poolsin the airplane and automobile industries, in which inventors, consumers, and future
inventors are likely to be drawn from the same small group of repeat players, says little about the desirability of collective
licensing arrangements for copyrighted works, for which thereis no comparable guarantee. Seeid. at 1342-52; cf. Gary D.
Libecap, Contracting for Property Rights 24-28, 116 (1989) (identifying as the stakeholdersin institutional design only those
groups with claims to property rights). In contrast, technologist Mark Stefik has proposed the establishment of a Digital
Property Trust, composed of representatives from both the copyright industries and consumer groups, to oversee digital rights
management policies and practices. See Stefik, Shifting the Possible, supra note 24, at 156-58; Mark Stefik & Alex Silverman,
The Bit and the Pendulum: Balancing the Interests of Stakeholdersin Digital Publishing, 7 Am. Programmer 1, 13-14 (1997).

B n very genera terms, an externality isacost or benefit generated by an exchange but borne or received by third
parties, and therefore not taken into account by the parties themselves. See Cooter & Ulen, supranote 25, at 38-40. More
precise definitions vary; for discussion of definitional issues and of the externalities generated by transactionsin creative and
informationa works, seeinfrasection I11.B.1.

138 See Ostrom, supra note 104, at 205-07, 211; cf. Libecap, supra note 136, at 21-23 (observing that alarge number or
heterogeneity of competing interests will delay the creation of new institutions for allocating property rights); id. at 116 (noting
that distributional considerations frequently lie at the root of conflicts over institutional development).

139 gee Merges, Contracting into Liability Rules, supranote 5, at 1334-35.

140 5ee United Statesv. Broadcast Music, Inc., 1966 Trade Cas. (CCH) P 71,941 (S.D.N.Y. 1966) ("BMI"), as
amended, 1996-1 Trade Cas. (CCH) P 71,378 (S.D.N.Y. 1994); United States v. The American Socy. of Composers, Authors &
Publishers, 1950 Trade Cas. (CCH) P 62,595 (S.D.N.Y. 1950) ("ASCAP II"); United States v. The American Socy. of
Composers, Authors & Publishers, 1941 Trade Cas. (CCH) P 56,104 (S.D.N.Y. 1941) ("ASCAP").

The Californiawater districts studied by Ostrom also operate under judicial decrees, but Ostrom finds it significant that the
participants themselves initiated legal proceedingsin order to structure their own bargaining process. See Ostrom, supra note
104, at 110. That was not the case with ASCAP and BMI. See BMI, 1966 Trade Cas. (CCH) P 83,324; John Ryan, The
Production of Culture in the Music Industry 92-100 (1985) (discussing ASCAP decree).

141 See BMI, 1966 Trade Cas. (CCH), at 83,325-26; ASCAP 11, 1950 Trade Cas. (CCH), at 63,754.

142 See BMI, 1966 Trade Cas. (CCH), at 83,325; ASCAP |1, 1950 Trade Cas. (CCH), at 63,752.



of ASCAP and BMI does not support Mergess thes's that privately-governed collective inditutions
represent the optima solution for licensing a broad range of usage rights in copyrighted works.

Ostrom's research has only limited bearing on the problem of rightsin cregtive works for an even more
basic reason, however. Ostrom explicitly distinguishesrenewablebut potentidly exhaustible common-pool
resources--the focus of her gudy, and of Demsetz's theorizing--fromtrue public goods, suchasthe creetive
works at issue here*®  Because common pool resources are subject to depletion through overuse, a
system of entitlements must address both provision (replenishment) and appropriation issues. Based on
her research, Ostrom concludes that conditioning appropriationrightson provision obligations is the most
effective long-term strategy for conservation and renewd.***  In contrast, appropriation poses no direct
threat of depletionof a public good, whichby definitionis both non-excludable and non- rivarous, apublic
good benefits al without depletion.**® A regime designed to ensure provision of a particular public good
might use appropriation rights as an incentive, but need not do so. Certainly, it need not assgn providers
complete, undivided appropriation rights--that is to say, it need not treat the good as a common pool
resource or, as Hardy would have it, a private good--especidly if society concludes that a
limited-entitlements regime would do a better job of inducing provison. Thepossibility that authors, if given
undivided property entitlements and Ieft to their own devices, might creete efficient rights-management
inditutions says nothing about whether they should be given undivided property entitlements in the firgt
p| 339.146

Both Hardy and Mergesdso rely, in different ways, on the conventiond wisdom that lowered transaction
costs favor property rules to encourage bargaining.'*’  Infact, it isnot so dear that digital networks will
lower transaction costsin all cases*®  But the argument is flawed in any case. Hardy reies largely on
Calabres and Meamed'simportant but preliminary exploration of differencesinentitlement structures.X
Thisignoresa substantid recent literature suggesting that the choi ce between property rulesand other types

143 see Ostrom, supra note 104, at 32-33; see also supratext accompanying note 25 (discussing public good

nature of creative works). Demsetz's seminal article speculates briefly about the implications of hiswork for the
system of intellectual property rights. See Demsetz, supranote 121, at 359. In later works, he tackled the issue of
property rightsin information more directly; however, he did not answer or even address the concerns raised here.
See Demsetz, supra note 102; Harold Demsetz, The Private Production of Public Goods, 13 J.L. & Econ. 293 (1970);
see also Hadfield, supra note 26, at 41-45 (concluding that Demsetz's work "does not take us far in the analysis of
appropriate public policy with respect to intellectual products’ because he does not address the problem of
imperfection in markets).

144 See Ostrom, supranote 104, at 32-33, 46-50, 90-92.

145 seeid. at 32; Stewart E. Sterk, Rhetoric and Redlity in Copyright Law, 94 Mich. L. Rev. 1197, 1236 (1996)
("[U]nlike land, intellectual property offers no potential for atragedy of the commons."); supra note 25.

146 (. Bromley, supranote 36, at 78-79 ("The issueis not one of being efficient or inefficient in the abstract, but of
being efficient or inefficient with respect to a particular purpose or objective."); id. at 148- 83 (demonstrating that the efficient
equilibrium point depends on theinitial distribution of entitlements, which must be determined with reference to “social
efficiency” rather than mere "productive efficiency").

147 See Hardy, supranote 5, at 229-32, 241-42; Merges, Contracting Into Liability Rules, supranote 5, at 1303-06.
See Burk, supranote 40, at 18-20; Del.ong & Froomkin, supra note 40.
Hardy, supranote 5, at 229-32, 241-42 (citing Calabresi & Melamed, supra note 69).

148

149



of rulesdepends on a number of factors, of which transaction costsis only one™ Merges undertakesa
morethorough review of the current literature, and inparticular the conclusonof lan Ayresand Eric Tdley
that liability rulesare more likely to encourage efficient bargains in cases of informationasymmetry. ™! He
concludes that property rules are preferable where intellectua property is concerned, because they dlow
intellectud property ownersto maximizethaerr monetary return (and thus, also, their incentivesto create new
works).’>? However, he neglects to explain why this result is desirable. If society bdieves that limiting
author/owner control of digita works will promote progress more effectively, alegd regime that enhances
control would be unwise. >

In sum, for Hardy and, it seems, for Merges, dl "property” axiomaticaly requiresthe Blackstonian right
of absolute exclusionary power in order to attain its highest vdue™>  Thus, they are able to characterize

10 see an Ayres & Eric Talley, Distinguishing Between Consensua and Nonconsensual Advantages of Liability
Rules, 105 Yale L.J. 235 (1995) [[[hereinafter Ayres & Talley, Liability Rules]; lan Ayres & Eric Talley, Solomonic Bargaining:
Dividing A Lega Entitlement to Facilitate Coasean Trade, 104 Yale L.J. 1027 (1994) [hereinafter Ayres & Talley, Solomonic
Bargaining]; Louis Kaplow & Steven Shavell, Property Rules Versus Liability Rules: An Economic Analysis, 109 Harv. L. Rev.
713 (1996) [hereinafter Kaplow & Shavell, Property Rules]; Louis Kaplow & Steven Shavell, Do Liability Rules Facilitate
Bargaining? A Reply to Ayresand Talley, 105 Yale L.J. 221 (1995) [hereinafter Kaplow & Shavell, Reply]; A. Mitchell
Polinsky, Resolving Nuisance Disputes: The Simple Economics of Injunctive and Damage Remedies, 32 Stan. L. Rev. 1075
(1980).

151 see Ayres & Talley, Solomonic Bargaining, supra note 150, at 1029- 30, 1032-33; Merges, Contracting into
Liability Rules, supranote 5, at 1304 n.22. Kaplow and Shavell dispute this conclusion. They agree, however, that liability
rules may induce efficient nonconsensual use of a disputed resource, particularly when bargaining isimpossible. See Kaplow &
Shavell, Reply, supranote 150, at 223-24. They also agree that divided property (as opposed to liability) entitlements may
produce more efficient trade than undivided entitlements. See Kaplow & Shavell, Reply, supranote 150, at 222 n.5; Kaplow &
Shavell, Property Rules, supranote 150. Both conclusions are potentially relevant to mass-market transactionsin intellectual
property. Cf. Lemley, supranote 6, at 1069-70 (discussing the operation of divided property entitlements in the patent
system). Merges does not address them. Merges has been more receptive to the concept of dividing entitlementsto facilitate
bargaining with respect to patents. See Robert Merges, Intellectua Property Rights and Bargaining Breakdown: The Case of
Blocking Patents, 62 Tenn. L. Rev. 75, 94-97 (1994); see dlso id. at 106 (distinguishing copyright- related transactions on the

ground that high transaction costs are the only barrier to consensual exchange).

152 ee Merges, Contracting Into Liability Rules, supranote 5, at 1303-06. Merges cites Kaplow and Shavell for the

proposition that in some cases, aliability rule may inefficiently require the holder of alimited resource to make payments to
"multiple takers" in order to retain control of the resource. Seeid. at 1305 n.23 (citing Kaplow & Shavell, Property Rules, supra
note 150, at 765-66). As discussed above, however, intellectual property is a public good, so the Kaplow and Shavell reasoning,
which presumes rivalrous use, does not apply. See supratext accompanying notes 143-46.

Ayres and Talley agree that undivided property entitlements might be the appropriate choice in cases presenting incentive
problems. See Ayres & Talley, Solomonic Bargaining, supra note 150, at 1084-85. However, it isnot at al clear that such
problems exist in the case of creative and informational works. Seeinfratext accompanying notes 159-60.

158 see Netanel, supra note 36, at 335 & n.228. Kaplow and Shavell suggest that nonconsensual taking under aliability
rule may not be efficient when owners, on average, place higher idiosyncratic value on the resource than do takers. See Kaplow
& Shavell, Property Rules, supra note 150, at 760-63; supra note 151. In the case of creative and informational works, however,
the value realized by the "owner" is not the only, or even the most important, measure of the value realized by society. See
supratext accompanying notes 121-32; infra section I111.B.1.

15 see Hardy, supranote 5, at 230 (defining "property" as conferring aright of exclusion) (citing Calabresi &

Melamed, supranote 69, at 1092); Merges, Contracting Into Liability Rules, supranote 5, at 1305 (expressing dismay at the
prospect that, under aliability rule, there would be "many people who might be in a position to take an entitlement").
To bolster his appeal to essentialism, Hardy argues that his sense of "property" is the sense in which the framers of the



the legidative process that shapesthe public law of copyright as awasteful cost of transacting rather than
anecessary cost of production.** Thereis one piece of the puzzle remaining, however. Although they are
primarily concerned with demongrating that private-law rules will maximize aloceative efficiency, the
cybereconomists a'so make arguments about the raionship between control, monetary return, and
cregtive incentives. Understanding thebasisfor their conceptualization of property, and thereason that they
fal to recognize the potential societal interest in limiting author/owner control, requires consideration of
these arguments as well.

2. Incentives and Redigtribution

Hardy assartsthat his proposed expansion of copyright owners legd entitlementsis s mply an adjustment
to mantain the sze of the owners overdl "pie’ of incentives. He notes, in particular, that the "dice’ of
protectionformerly afforded by the difficulty and expense of producing hight qudity copies has shrunk due
to the ease of copying digita files™ Hardy argues that any decrement in copyright owners aggregate
protection againgt copying will reduce the market vaue of ther works, which in turn will reduce their
incentivesto create new works--which, of course, will result in less progress, and ultimately lessaccess as
wdl.®®"  The dear implication of al this is that expansion of legd entitlements is necessary to avoid a
redigribution of economic vaue from copyright owners to the public, with potentialy catastrophic
consequences. Nothing could seem more reasonable. Similar reasoning leads Mergesto characterize his
proposal for limited privileges for certain classes of users as essentidly redistributive.’*®

In fact, however, this reasoning rests on two unsupported, and unsupportable, assumptions. Fird, it
assumes a direct, linear relaionship between market vdue and incentives, and thus (again) makes
maximization of creative works monetary vaue the sole measure of copyright's efficacy at inducing
progress. As discussed above, maximizing a work's post-creation vaue to the copyright owner will not
necessaily maximize its vaue to society.™®®  The argument that the law will encourage the most progress

Constitution understood it. But this argument proves too much; the framers may well have understood "property" as Hardy
describes, but they authorized Congressto grant only "exclusive [r]ights' for "limited [tJimes." U.S. Const. art. |, § 8, cl. 8; see
Hardy, supra note 44, P 37; see also Hamilton, supra note 83; Meredith L. McGill, The Matter of the Text: Commerce, Print
Culture, and the Authority of the State in American Copyright Law, 9 Am. Literary Hist. 21 (1997). A full exploration of the
original intent underlying the patent and copyright clause is a subject for another article.

155 See Hardy, supranote 5, at 254-57; Merges, Contracting Into Liability Rules, supranote 5, at 1308-17; see Pierre
Schlag, The Problem of Transaction Costs, 62 S. Cal. L. Rev. 1661, 1685-85 (1989). One could argue just as easily that it is the
public that is the property owner, since the public standsin the relation of remainderman to the copyright "owner's" life (plus
50) tenancy, and since it is the public's remaindered interest that justified the creation of the life tenancy in thefirst place. See,
e.g., Feist Publications, Inc. v. Rura Tel. Serv. Co., 499 U.S. 340, 349 (1991); Twentieth Century Music Corp. v. Aiken, 422
U.S. 151, 156 (1975); United States v. Paramount Pictures, Inc., 334 U.S. 131, 158 (1948); McGill, supra note 154 (concluding
that historical evidence suggests copyright was originally conceived as a "temporary aienation of public property™).

196 See Hardy, supranote 5, at 222-29.

157 see Hardy, supranote 5, at 220-28; see dl'so Adelstein & Peretz, supra note 29, at 214-15, 234-35.

See Merges, The End of Friction?, supranote 5, at 134-35; see also O'Rourke, supra note 49, at 696; supratext

accompanying note 57; cf. Ginsburg, supra note 34, at 15 (endorsing Merges's description of fair use).
159

158

See supra text accompanying notes 121-32.



by maximizing a work's prospective market vaue is equaly unpersuasive. The cybereconomigts cite no
evidence that monetary reward is the sole source of inducement to create new works, and there is much
to suggest that nonmonetary incentives are equaly, if not more, important in some cases'®

Second, and more significant, the argument from redistribution assumes that the author or publisher of a
digitd work has the right to pursue and control any monetary return that the work may be made to
generate, and may clam "property” even in the inchoate possbility of monetary gain. From there, itisa
short step to the concluson that a regime that would prevent owners from exploiting emerging or even
unforeseen markets enabled by new technologies is not only ineffidet but also unjust. Yet this
understanding of property is higtoricdly and theoreticaly contingent; it is neither a necessary nor an
invariably efficient festure of a scheme of property--much less intellectua property--rights.

The understanding of property as the right to gppropriate any possibility of profit dates fromnone other
than the Lochner era.  For most of the nineteenth century, jurists and legal scholars understood
condtitutionally- protected "property to mean "vested" rights only.6!  Legidation restricting prospective
uses of property, if generdly applicable, was presumptively legitimate.!®> Gradually, however, as the
growing variety of intangible, commercia interests made real property-based tests of ownership seem
increesngly irrdlevant, courts began to reconceive property as having an ahistorica, and thus implicitly

160 See, e.g., Princeton Univ. Pressv. Michigan Document Servs., 99 F.3d 1381, 1410 (6th Cir. 1996) (en banc) (Ryan,
J,, dissenting) (summarizing testimony of numerous academic authors “that they write for professional and personal reasons' and
"that the receipt of immediate monetary compensation such as a share of licensing feesis not their primary incentive to write");
cf. Breyer, supranote 26 (arguing that the additional incentive provided by copyright is not necessary to the survival of the book
publishing and computer software industries); Weinreb, supra note 104, at 1232-33 (making the same argument); Edward L. Deci
& Richard Flaste, Why We Do What We Do: The Dynamics of Personal Autonomy (1995) (summarizing empirical research
showing that "[i] ntrinsic motivation is associated with richer experience, better conceptual understanding, greater creativity, and
improved problem solving" than extrinsic motivation); Weinreb, supra note 104, at 1234-36 (same); John Kay, The Economics of
Intellectual Property Rights, 13 Intl. Rev. L. & Econ. 337 (1993) (suggesting that in many cases the monetary value of a
copyrighted work to the public will bear no relation either to the "moral worth" of the work or to the incentives that led the
author to create it). The exact role that copyright playsin inducing production of creative and informational worksisan
unanswered empirical question.

Hardy argues that the motivations of those who create for nonmonetary reasons need not be factored into the incentives
analysis because these individuals will continue to create new works regardless of changesin the law. See Hardy, supra note 5, at
221-22. Thisargument assumes, first, that works created solely for monetary reasons are as important to "progress" as other
works. Given the vast number of important works produced within the college and university system, which operates under a
different incentives structure, that assumption seems unwise. See Breyer, supra note 26, at 287, 309; cf. Lunney, supra note 6,
at 561-69 (arguing that the copyright system perversely awards the greatest protection to the least valuable works); infra section
111.B.1 (discussing the externalities generated by creative and informational works, and the consequent risk of underproduction of
those works that are most socially valuable). It aso ignores the possibility that changesin the legal rules governing accessto and
control of works, specifically those preventing or sharply limiting unpaid access by scholars and students, may alter existing

social patterns of creation. Seeinfrasection I11.B.1.
161 See Horwitz, supra note 22, at 150-51; Siegel, supranote 2, at 7- 8; see also Robert Brauneis, "The Foundation of
Our 'Regulatory Takings Jurisprudence”: The Myth and Meaning of Justice Holmes's Opinion in Pennsylvania Coa Co. v.
Mahon, 106 YaleL.J. 613, 624-27 (1996); White, supra note 17, at 93-96.
162 See Benedi ct, supranote 2, at 304-05, 327-28; Brauneis, supranote 161, at 625; Siegel, supranote 2, at 7-8; supra

text accompanying notes 18-23.



forward-looking, character derived from an "idea boundary" between the owner and society.'®®  Within
this vison, property rights and freedom of contract were inextricably related. Both originated in the
prepolitical sphere and thus outside public control. X Full enjoyment of one right necessarily entailed the
other; interference with business was interference with property, and vice versa. In the line of cases that
have come to be known as the Lochner cases, the Court used the rhetoric of contract and property
interchangeably.'®® Socia contract theory and notions of economic laissez faire thus combined to creste
adimaein which legiddive interference with (definitiondly) private control of economic resources was
presumptively suspect.*%

The definition of intdlectud property as profit potential also dates from the Lochner era. It has largely

163 Brauneis, supra note 161, at 624-27, 630; see also Horwitz, supra note 22, at 145-51; Siegel, supra note 2, at 8-12,

164 See supra text accompanying notes 18-23.

165 See, eg., Adkinsv. Children'sHosp., 261 U.S. 525, 545 (1923) (" 'Included in the right of personal liberty and the
right of private property-- partaking of the nature of each--isthe right to make contracts for the acquisition of property. Chief
among such contractsis that of personal employment, by which labor and other services are exchanged for money and other
forms of property."' (quoting Coppage v. Kansas, 236 U.S. 1, 14 (1915)); Truax v. Corrigan, 257 U.S. 312, 328-30 (1921)
(holding that statute prohibiting labor injunctions "deprives the owner of the business and the premises of his property without
due process'); Adair v. United States, 208 U.S. 161, 172-73 (1908) (invalidating law barring firing of union members on ground
that both employee and employer had rights of liberty and property to decide acceptable terms of employment); Brauneis, supra
note 161, at 671; see also Epstein, supra note 4, at 280 ("Restrictions on hours or wages are without question limitations upon
the power of the employer to dispose of property.").

166 See Horwitz, supra note 22, at 145-51, 160-64 (demonstrating that abstraction and dephysicalization of

"property," and increasing use of market expectation to define its scope, led to an "infinitely expandable" conception of property
that arguably prohibited any restrictions on use). The contemporaneous legal realist attack on the expectation-based
understanding of property iswell documented in Horwitz, supra note 22, at 145-67. Among modern legal scholars, C. Edwin
Baker and Frank Michelman, in particular, have challenged the understanding of "property" as denoting a zone of absolute
freedom from interference with economic expectation. Michelman demonstrates that the Constitution designed by the framers
reflects and was intended to serve distributive as well as antiredistributive concerns. Property was both a source of security
against government and a precondition for the effective exercise of democratic self-government. See Frank |. Michelman,
Possession vs. Distribution in the Constitutional 1dea of Property, 72 lowa L. Rev. 1319, 1325-34 (1987). To the extent that
"exposure to superior private power can ... leave people without the material independence or competence required for effective
citizenship," these conceptions of property are in tension, for "material independence” can be guaranteed only by government
action that isin some formal sense redistributive. Seeid. at 1335-36. Michelman concludes that the constitutional law of
property can best serve the political ideals embodied in the Constitution by finding a pragmatic way to mediate between the two
conceptions. Seeid. at 1350.

Baker disaggregates "property” into the various functions it serves, and argues that any constitutionally cognizable right against
government interference extends only to those functions essential to human liberty. See C. Edwin Baker, Property and Its
Relation to Constitutionally Protected Liberty, 134 U. Pa. L. Rev. 741 (1986). He includes among these functions the use of
one's property for one's own welfare and "personhood," but not its use to dictate the allocation of resources within society, or to
control exchange relations with others. Seeid. at 744-73. Decisions regarding the rules for resource allocation--of which the rules
of exchange are, properly speaking, a subset--are, he argues, "inherently collective" decisions. Seeid. at 749-50. In particular,
because exchange confers aform of sovereignty over others, individuals have no liberty interest in unfettered rights of exchange.
Seeid. at 752, 770. Baker identifiesthe "alocative" and "exchange" functions of property as central to the argument for areturn
to Lochner-style constitutional protection of economic liberty. Seeid. at 767-69, 774.



escaped comment that | nternational News Servicev. Associated Press,*” inwhichthe Court defined news
as quasi-property based on amisappropriaiontheory, was a Lochner-eracase®  INS concerned the
copying of concededly uncopyrightable news items from publicly accessble bulletin boards maintained by
Associated Press member newspapers. Asin the contemporaneous "substantive due process' cases, the
Court reasoned fromthe fact of marketability to the construct of property. Asserting that any other result
would undercut incentivesto gather the news, it held that the AP was entitled to prevent a competing news
agency from reaping where it had not sown.*®®  Automatically upon reaching this conclusion, the Court
assigned to the AP what Hardy and Merges would recognize as a right protected by a property rule it
ordered that the competitor be enjoined from using the news at al without the AP's permission.”
Although some courts have sought to limit INS—-and avoid copyright preemption-- by imposing a
requirement of competitive injury, such arequirement merely serves to underscore the fact that under the
INS approach, property rights (which implicitly confer absolute control over use) are a function of
economic expectation, rather thanthe reverse.!™  The cybereconomists gpped toincentivesfalssquarely
within this tradiition.

In the modern, nondigital world, property entitlements are not conceived quite so broadly. The right to
control one's land does not include the right to create a nuisance, even if that would create the greatest
profit, and the right to control one's apartment buildingdoesnot indudethe right to discriminate onthe basi's
of racel These limits, moreover, are entirdly consistent with a variety of "law and economics'
gpproaches to the underlying problems. Although the rule against uncompensated redidtribution and the
definition of property as profit potentia are foundationd principles of neoclassicaly-grounded economic
andysis of law,'”™ we might conclude that nuisance laws and antidiscrimination restrictions are justified

167 248 U.S. 215 (1918) ("INS").

168 But cf. James Boyle, Shamans, Software, and Spleens: Law and the Construction of the Information Society 37-41

(1996) (discussing INS as archetype of the "commodity" approach to information); Horwitz, supra note 22, at 203 (describing
INS as "a significant example of judicial effortsto come to termswith" the implications of an abstract, expectation-based
understanding of property); Aoki, supranote 116, at 1314-32 (linking expansive approach to intellectual property rights to
laissez-faire liberalism and itsideology of the primacy of private property).

169 see International News Serv., 248 U.S. at 239-40.

170 See International News Serv., 248 U.S. at 245-46. The property rule was of limited duration--the injunction
prohibited the competitor from appropriating the news while it still had economic value to the AP--but it was a property rule
nonetheless.

171 seg, e.g., National Basketball Assn. v. Motorola, Inc., 105 F.3d 841, 852-54 (2d Cir. 1997); United States Golf

Assn. v. St. Andrews Sys., 749 F.2d 1028, 1037-38 (3d Cir. 1984); Wendy J. Gordon, On Owning Information: Intellectual
Property and the Restitutionary Impulse, 78 Va. L. Rev. 149, 178-79 (1992) (criticizing the INS Court's equation of "value" with
"property").

172 50 42 U.S.C. § 3604 (1994); Restatement (Second) of Torts §§ 821D, 822; cf. Fisher, supra note 38, at 31-33
(describing rationales for legal imposition of "compulsory terms* in contracts, including those relating to the use of private
property).

s Formally spesking, the touchstone of neoclassical analysisis the Pareto criterion, and the requirement of
Pareto-optimality is anti- redistributive by definition, in that no one may be made worse off than before. See, Cooter & Ulen,
supranote 25, at 12; Calabresi, supranote 104, at 1215. In practice, this criterion has been relaxed by adoption of the
Ka dor-Hicks test, which allows redistributive policies that increase overall social welfareif the gainers could compensate the



because the negative externdities the prohibited conduct would impose outweigh any incremental benefit
derived from increased incentives™®  Alternatively (Stepping now into the inditutionaist mainstream), if
inour view the efficient society is one without housing discriminationor ar pollution, we might conceive of
"property" simply asnot induding the right to discriminate or the right to pollute!™  Hardy and Merges do
not consider whether either andysis might apply to digital works.1® Their maximum-incentives thesis is
smply the Lochner-era stricture againg redistribution of profit potentia trandated into economic terms.

Theargument againg redigtribution of profit potentia effectively precludesrecognition of asocieta interest
inlimiting author/owner contral of things denominated "property.” Sdf-evidently, thisbroad property-as-
profit rule protects the status quo didtribution of entitlements and wedlth; aright insulated by a penumbra
of monetary expectationwill be rlatively impervious to legidative change.r”” The scope of such aproperty
right can only expand. Thus, this understanding of property inevitably enables the aggrandizement of
exiging entitlements--more often than not at the expense of third parties whose current practices or
privileges, because not considered "property," are not perceived as obstacles.!™®  The cybereconomists
judtify their proposed regime as amere efficiency enhancement that will improve the position of some at
no detriment to others*”®  Thefact of controversy, however, tendsto suggest otherwise; if the proposed

losers, whether or not compensation is actually paid. See Cooter & Ulen, supranote 25, at 41-42; Calabresi, supranote 104, at
1221-22; Hovenkamp, supra note 98, at 65-67. Asto wealth transfers designed to benefit the poor (inevitably the Kaldor-Hicks
losers), practitioners of neoclassically-grounded, Chicago school law and economics argue that courts should not attempt such
transfers because legidative wedlth transfers are more efficient. See, e.g., Louis Kaplow & Steven Shavell, Why the Legal System
is Less Efficient Than the Income Tax in Redistributing Income, 23 J. Legal Studies 667 (1994). When confronted with
redistributive legislation, however, they then argue that legislation is inefficient for the reasons demonstrated by public choice
theory, see supra text accompanying notes 97-101, and that only the common law as enforced by judgesistruly efficient. See,
e.g., Richard A. Posner, Economic Analysis of Law 88 8.1-.3, 19.1-.3 (4th ed. 1992). Moreover, both in theory and increasingly
in practice, such uncompensated, legidatively-sanctioned transfers stop at the boundaries of entitlements classified as
"property." See, e.g., Dolan v. City of Tigard, 512 U.S. 374 (1994); Lucas v. South Carolina Coastal Council, 565 U.S. 1003
(1992); Noallan v. California Coastal Commn., 483 U.S. 825 (1989); First English Evangelical Church v. Los Angeles, 482 U.S.
304 (1987).

174 see Polinsky, supranote 150, at 1080-85.

Cf. Baker, supranote 166, at 759, 767-69 (arguing that constitutional protection should not extend to those aspects
of property that would determine the allocation of resources, or "would affect the social world in a manner that make other
peopl€'s contrary choicesirrelevant”); Dan Thu Thi Phan, Note, Will Fair Use Function on the Internet?, 98 Colum. L. Rev. 169,
214 (1998) ( "Thinner property rights do not mean the divestiture of all ownership .... The law recognizes that property, like
copyright, is described and circumscribed by a set of societal concerns...."). Such a choice presupposes a non-market-based
approach to specifying the relevant social welfare function. On that question, see infra section I11.B.2.

175

176 For a preliminary analysis of the effects of externalitiesin information markets and their implications for design of
the socially efficient bundle of entitlementsin digital works, see infra section 111.B.

7 See Horwitz, supra note 22, at 145-51 (delineating necessary implications of an expectation-based theory of

property rights); cf. Baker, supranote 166, at 751-53 (arguing that a broad conception of "property" confers sovereignty on
property owners); Brauneis, supranote 161, at 700 ("The problem with continuity isthat it equally preserves the wicked and
the good."); Gordon, supranote 171, at 179 ("[P]aralysis, rather than increase in social wealth, more likely will result from
granting rights against any change that may cause harm to someone."); Michelman, supra note 166, at 1335-36 (same).

178 See Samuels, Further Limits, supra note 36, at 447-49.

179 See, e.g., Bell, supranote 5, at 585-90.



change were redly Pareto-optimal, therewould be no reason for anyone to opposeit.’®  Disputes over
proposed changes arise precisaly because some such changes do impose costs, they are not movements
toward the Pareto frontier but movements along it, with (re)distributive consequences.28

Digitd works are a case in point. Hardy's "pi€" is incomplete, in that it omits the dice conssting of
"no-protection,” or entitlements belonging to the public--adice not currently concelved as " property” inthe
same sense as the interest belonging to the copyright owner. Consequently, he need not consider that his
other three dices-legal entitlements, contracts, and specia-purpose technica restrictions--are expanding
a the public's expense, rather than amply compensating for the lower protection afforded by the
"state-of-the- copying-art."®  Invoking the anti-redistributive animus that characterized the Lochner era
obscures the fact that the redistribution worked by digitd rights management technology, and advocated
by its defenders, is from the public to copyright owners, not the other way around.®®®  There is a
congtituency that would be damaged if Hardy's proposals were adopted-- and, hence, a need for Bdl's
argument that information that costs money is cheaper than information that does not.’®*  The Emperor's
new clothes are wondrous, indeed.

In a sense, however, characterization of a new technology or lega rule as redigributive is
question-begging. Redistribution cannot be defined without referenceto initid entitlements, and it isnearly
dways the scope of those entitlementsthat is contested.®>  The rhetoric of redistributionsSmply masksthe
underlying dispute. Thus, for example, copyright owners contend thet they have dways had thelegd right
to prevent private noncommercia copying, but could not enforce it; educationa and library organizations
counter that in fact copyright owners have never had this right and cannot enforce a nullity.*®®  But (as

180 see cal abresi, supranote 104, at 1220. Arguably, interested parties might oppose Pareto-optimal changesif they

felt they could do even better by petitioning the relevant legislative body for special favors. This argument, however, is unlikely
to be fruitful aslong asit leaves the central question-- how to tell when parties are engaged in "rent-seeking”-- unaddressed. See
supratext accompanying notes 112-16.

18 seecal abresi, supranote 104, at 1229-31.
Hardy, supranote 5, at 226-28; see, e.g., Litman, The Exclusive Right, supra note 100, at 40-43; Samuelson, supra

note 9, at 134.
183

182

The cybereconomists' focus on price discrimination lends further support to this conclusion. See, e.g., Bell, supra
note 5, at 589 n.142; O'Rourke, Copyright Preemption, supranote 5, at 62, 70-71; see also Goldstein, supra note 28, at 8;
Demsetz, supra note 143, at 301-04 (advocating price discrimination as a tool for enabling the private production of public goods
such asinformation); cf. Fisher, supra note 38, at 25-30, 35-36 (arguing that price discrimination by copyright owners will
enhance social welfare in many, though not all, cases). "Price discrimination” is nothing more than a technique by which a
producer may attempt to capture all of the consumer surplus generated by a particular product. "In theideal case of perfect
price discrimination, every customer is charged her maximum willingness to pay for the items she purchases." Meurer, supra
note 38, at 869; see also id. at 877 (predicting that digital rights management technologies "will create awindfall of profit for
copyright holders"); Bell, supranote 5, at 589 n.142. The key underlying assumption--that it is good policy to allow producers
of creative and informationa works to do this--goes unquestioned.

184 See supratext accompanying notes 41-42.
185 See Goldberg, supra note 104, at 122-23.

Compare, e.g., Hearing on H.R. 2281 & 2280, supra note 33, at 204- 12 (statement of Allan R. Adler, Vice
President for Legal and Governmental Affairs, Association of American Publishers), and NIl White Paper, supranote 9, at

186



Hardy and Merges recognize) the debate about rights in digitd works is not about what rights members
of the public have had inthe past, dthough that information is certainly relevant as evidence of socia vaues
and preferences. It is about what rights they should have in the future.

Hereit is worth returning to Ostrom's careful distinction between common-pool resources and public
goods.’®” True public goods, once crested, are not scarce, yet the cybereconomists proposeto treat them
asif they were. What could possibly judtify such an gpproach? The answer, quite smply, is that scarcity
is a precondition for markets.® Copyright owners wish to create markets for dl ratable uses of digital
works. Therefore, crestive works, whichuntil now have defied the commodificationthat isthe cornerstone
of a market-based system, must become commodities.'®®

Cdling something acommodity, however, does not necessarily makeit one. To beginwith, themarket and
the law must confront the insuperable difficulty of determining exactly what isowned. To the extent that
creativity iscumulaive, it eludes attemptsto set authoria or ontologica boundaries!®  Put differently, the
boundaries of the authorid work and the literal boundaries of the copy that embodies it do not coincide;
the | atter encompass muchthat the former do not. Facts, ideas, and unorigina constructsincorporated into
awork remain part of the public domain.®®*  From an instrumental perspective, moreover, the commodity
approach to digitd intellectud property is substantidly a odds with the reason for protecting creetive
works. The"progress' justification for copyright is not neutral asto issues of creative merit.!%? (Although

14-17, 73-84, with, e.g., Hearing on H.R. 2281 & 2280, supranote 9, at 243 (statement of Douglas Bennett, President, Earlham
College, on behalf of the Digital Future Coalition), Digital Future Coalition, Collected Position Papers, Letters, and Press
Releases, (visited Sept. 24, 1998) <http://www.dfc.org/>, Litman, The Exclusive Right, supra note 100, at 40-43, Samuelson,
supra note 9, and Richard Stallman, Reevaluating Copyright: The Public Must Prevail, 75 Or. L. Rev. 291 (1996). Seeadso

Jessica Litman, Reforming Information Law in Copyright's Image, 22 U. Dayton L. Rev. 587, 596-97 & n.52 (1997).

187 Or, more precisely, scarcity isa precondition for property, which is a precondition for markets. See, e.g., Cooter

& Ulen, supranote 25, at 10; Arnold Plant, The Economic Theory Concerning Patents for Inventions, 1 Economica 30, 31 (1934)
("[Plroperty rights in patents and copyrights make possible the creation of a scarcity of the products appropriated which could

not otherwise be maintained.").

168 See G.J. Mulgan, Communication and Control: Networks and the New Economies of Communication 119-20

(1991) ("To be atradeable good, which adds value and offers return on investment, information must behave like a commaodity.");
Rice, Public Goods, supra hote 70, at 562 ("Contract creates scarcity and enforcement of contract corrects for inherent non-
excludability."); see generally Karl Polanyi, The Great Transformation: The Political and Economic Origins of Our Time 71-73
(1944) ("The commadity fiction ... supplies avital organizing principle in regard to the whole of society ... namely, the principle
according to which no arrangement or behavior should be allowed to exist that might prevent the actual functioning of the market
mechanism on the lines of the commodity fiction.").

189 See Boyle, supranote 168, at 51-58; Peter Jaszi, Toward a Theory of Copyright: The Metamorphosis of
"Authorship,” 1991 Duke L.J. 455; Lange, supranote 49, at 147; Litman, supra note 6.

190 e cybereconomists do not appear to challenge this longstanding principle.

191 seeU.S. Congt. art. I, 8 8, cl. 8 Margaret Chon, Postmodern "Progress’: Reconsidering the Copyright and Patent

Power, 43 DePaul L. Rev. 97 (1993). According to Chon, at its origin copyright was premised in part on the notion that there
exist objective criteria of awork's intrinsic merit. Seeid. at 114-22. Chon rejects this notion, but also rejects market-based
criteriaof value. Instead, she offers a"post-modern” view of the progress criterion as shaped by socia practices and human
needs. Seeid. at 123-44; see infratext accompanying notes 363-74 (exploring the non-market dimensions of progress).
192 5ee, eg., Bleistein v. Donaldson Lithographing Co., 188 U.S. 239, 251-52 (1902):
It would be a dangerous undertaking for persons trained only to the law to constitute themselves final judges of the worth of



courts eschew judgments of artistic merit in determining copyrightability, or at least say they do, this
merit-neutral stance is expresdy intended to serve meritocratic aswell as market ends.**) It follows that
the 0le test of awork's merit is not its success in the market, and that prospects for successinthe market
are not the sole determinant of a work's publishability.'**  Thus, the market must contend with the
recurring assertion of non-commodity definitions of vaue.

As Karl Polanyi demonstrated more than fifty years ago, commodity constructs are apt to prove
uncooperative when gpplied to "fictitious commodities'-- factors incompletely determined by commodity
attributes.!®®  Such congtructs make markets possible, but smultaneoudy introducetensioninto the market
sysem. Where the harsher consequences of commodification are unacceptable, society attempts to
introduce stabilizing measures--for example, minimum wage laws and/or wefare grants to mitigate the
garvationthat serves asincentive to labor; rent control laws to lessenthe impact of the laws of supply and
demand on the housing market; and fair use privileges to prevent the commodification of crestive works
fromimpoverishing education and public debate!®® These countermeasuresinturnincur criticismfor their
disruptive effect on the market and their inconsistency with market principles®’

The resulting debate, however, cannot resolve the underlying tenson, becauseit isfocused on the welfare
measure and never redly addresses the initid determination to commodify. One need not be clairvoyant
to foresee asmilar reaction to Mergess proposed "redistributive’ fair use exemption for favored classes

pictoria illustrations, outside of the narrowest and most obvious limits. At the one extreme some works of genius would be sure
to miss appreciation. Their very novelty would make them repulsive until the public had learned the new language in which their
author spoke. 1t may be more than doubted, for instance, whether the etchings of Goya or the paintings of Manet would have
been sure of protection when seen for the first time. At the other end, copyright would be denied to pictures which appealed to
apublic less educated than the judge.
Cf. Alfred C. Yen, Copyright Opinions and Aesthetic Theory, 71 S. Cal. L. Rev. 247 (1998) (showing that judges in copyright
cases do in fact make judgments about artistic merit, and arguing that these judgments and the standards that inform them should
be expressly acknowledged).

193 Eor further discussion of the limitations and potential consequences of relying solely on the market to measure the
value of creative and informational works, see infratext accompanying notes 332-42.

194

195

Polanyi, supra note 189, at 71-75. Polanyi wrote:

Now, in regard to labor, land, and money such a postul ate cannot be upheld. To allow the market mechanism to be
sole director of the fate of human beings and their natural environment ... would result in the demolition of society. For the
alleged commodity "labor power" cannot be shoved about, used indiscriminately, or even left unused, without affecting also the
human individual who happens to be the bearer of this peculiar commodity. In disposing of a man'slabor power the system
would, incidentally, dispose of the physical, psychological, and moral entity "man" attached to that tag.

Id. at 73; see also Solo, supranote 36, at 55-56 (characterizing land, labor, and capital asthe "disappearing quanta” of the
neoclassical model); Radin, supra note 64, at 107-10 (characterizing regulation of the labor and housing markets as a socially
enforced "incomplete commodification” intended to preserve a space for human flourishing).

196 See 17 U.S.C. § 107 (1994); Polanyi, supra note 189, at 77-110; Radin, supra note 64, at 108; Fisher, supra note

26, at 1768-74.

197 See ol anyi, supranote 189, at 77-110; Radin, supra note 64, at 108; see also, e.g., Lochner v. New York, 198 U.S.
45 (1905); NIl White Paper, supranote 9, at 84; Bell, supranote 5, at 607-08; cf. O'Rourke, supra note 49, at 696 (noting that
eligibility for Merges's proposed "redistributive” fair use exemptions will need to be determined in part by non-economic
factors).



of usersif the cybereconomists proposals succeed, nor to predict that no resolution of that issue will be
fuly saidfying as long as the tension underlying the commodification of creative works remans
unaddressed.®® A successful intelectua property regime must mediate the tension between commodity
and non-commaodity definitions of vaue in creetive works, not ignoreit.

Incentivesto create and limits on author/owner control are not mutualy exclusive, as the argument from
redigribution might leed one to think. Rather, they are complementary meansfor triangulating "progress.”
Thetrick isto baance the two, and neither assertions about redistribution nor formulaic prescriptions for
maximizing alocative efficdiency will hdp us!® The cybereconomists arguments about the superiority of
common-law property rulesare dictated by their initial assumptions about what "property” is and ought to
be. A useful economic modd for digital intellectua property rights must begin esewhere,

* k% %

Their clams of economic certainty notwithstanding, the cybereconomigts fal well short of demondtrating
that a private-property-and-contract-based regime of rights in digital works would best promote access
and progress. To decide whether a particular god is best served in the "public’ or the "private’ (i.e,
market) arena, we mug assess so-cdled market inditutionsin their real-world, demonstrably imperfect
forms, and must weigh the full range of possble dternatives. To begin that inquiry by presupposing
voluntary particularized consent to standard form contract terms and presuming the illegitimecy of (further)
legidative intervention--just as the Lochner Court presumed voluntary, particularized consent to redtrictive
labor contracts and conceived legidated labor standards as the product of interest-group pressure--is to
predetermine the result.  Similarly, the argument for undivided entitlements proceeds from economic
ideology, not logic or neutra science. Because they begin with a particular, contingent understanding of
"property," the cybereconomists do not consider whether other modes might be more effective at inducing
productionand dissemination of public goods generaly and creative and informationa worksinparticular.
As currently congtituted, the economic case for recognizing unlimited contract rights and undivided
entittements in digitd worksisweak. Moreisrequired to judtify abandoning the public law of copyright.
Part |11 attempts to lay the groundwork for aricher, more contextudized understanding of the relaionship
between legd indtitutions and information markets.

[11. On Modding Information Markets

Aswe have seen, reliance on essentidized notions of "contract,” "market,” and " property” eidesimportant
empirica and policy questions about the extent of the monopoly that society should afford creators of digitd
works--questions that a more sophisticated model would consider. Thisis not necessarily an argument
agang the utility of the economic andyss of law, but an argument that law and economics in the

198 see supra text accompanying note 57.

Cf. Lawrence Lessig, Intellectual Property and Code, 11 St. John's J. Legal Comment. 635, 638-39 (1996) (*
‘Sufficient incentive,' ... is something less than 'perfect control.' ).

199



neoclassca modeistoo narrow and far too smpligtic to yidd ameaningful solutionto the problemof digita
copyright. If it isto be undertaken, the economic analysis of copyright law should draw onthe full panoply
of resources that the discipline of economics has to offer.2®

Thefidd of economicsis not monalithic, and the neoclassicd market modd is, as one might expect, only
part of the story. Merges likensthe new digitd CMS regimesto africtionless, or "Newtonian” system of
licensing rights in digital works.?®*  This metaphor is more gpt than he may have redized. Newtonian
mechanics dominated scientific thinking for two and a hdf centuries--coincidentaly, the same period during
which the classical liberdism of the Enlightenment flourished. >  The Newtonian paradigm, however,
proved insufficently complex to describe the real world, and eventualy was displaced by the moreprecise
constructs supplied by Eingein, Heisenberg, and others?®®  Similarly, the received wisdom of neodlassical
economic theory is (and has long been) under chalenge on many fronts, including severa of potentia
relevance to the market for digital information.

The project of constructing an adequate economic modd for digita intellectud property rightsiscomplex.
AsPart Il suggests, the model must addresstwo related sets of questions. Firdt, it must determine whether
the existing consumer mass market offersthe best forum for defining information policy and establishing the
scope of entitlements in digital works.?* Section I11.A andyzes digitd rights management contracts and
technologies in context, as the latest move in an ongoing contest between content ownersand consumers
regarding endogenous definition and enforcement of the legd entitlements and exemptions provided by
copyright law. Given the predominantly reactive nature of consumers power inthe market, theinexorable
nature of this particular enforcement technique, and the inditutiona congtraints imposed by standard form
contracting law and practice, it concludesthat consumers are more likely to experience ardative equdity

200 see Hadfield, supra note 26, at 43-45 (observing that the modern literature on the economics of copyright has not
tackled the problem of developing arigorous alternative to the Demsetz model); cf. Robert Ashford, Socio-Economics: What Is
ItsPlacein Law Practice?, 1997 Wis. L. Rev. 611, 612-15; Neil K. Komesar, Exploring the Darkness: Law, Economics, and
Institutional Choice, 1997 Wis. L. Rev. 465, 466-67. Arguably, a more interdisciplinary, contextualized approach to the
economic analysis of law simply returns the field to its roots in the work of the legal realists and institutional economists of the
1920s and 1930s. See Hadfield, supranote 26, at 36-39 (discussing an alternative strand in the economic literature on copyright
that traces back to the work of Arnold Plant, who focused on the relation between copyright and overall social welfare (citing
Arnold Plant, The Economic Aspects of Copyright in Books, 1 Economica 167 (1934))); see also Victor P. Goldberg, Commons,
Clark, and the Emerging Post-Coasian Law and Economics, 10 J. Econ. Issues 877 (1976); Steven J. Medema, Wandering the
Road from Pluralism to Posner: The Transformation of Law and Economics in the Twentieth Century, 30 Hist. Pol. Econ.
(forthcoming 1998).

201 See Merges, The End of Friction?, supranote 5, at 136.

See J.L. Heilbron, Elements of Early Modern Physics 2-11 (1982). Perhapsthisisless coincidental than it
appears. A focus of debate in the emerging school of socio-economicsis the extent to which the scientific method can survive the
reductivism characteristic of neoclassical economics. See, e.g., Ashford, supra note 200.

203 5ee Daniel J. Kevles, The Physicists: The History of a Scientific Community in Modern America 155-69 (1977);
see generally Thomas S. Kuhn, The Structure of Scientific Revolutions (2d ed. 1970). The process of paradigm revision in the
field of physicsisongoing. See David Lindley, The End of Physics (1993).
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204 As used here, "best" simply means the process most likely to yield the results that the parties want, or amutually
acceptable compromise.



of bargaining power in the legidative arena. This suggests that consumers would do well to be skeptica
of proposasfor dlocating rightsin digital works within the parameters set by the existing market.

The second set of questions that the mode must address concerns the relationship between creetive and
informationa works and social welfare. What kinds of value do such works generate? Even if the market
process is otherwise fair, are market measures the most accurate means for assessing and optimizing
cregtive and informational works overal value to society? Section 111.B andyzes the uncompensated
positive externditiesproduced by transactionsin cregtive and informationa works, and concludesthat these
externdities represent a sgnificant source of socid vdue and that many (if not most) of them would be
underproduced by afully market-based regime. The choice between that world and the one we have now
has profound implications for the processes of individud and collective deve opment and self-definition.
Many of these processes occur outside the market, inways the market cannot measure. 1t followsthat we
should not make the choi ce between a fully market-based regime and a regime of incompl ete entitlements
without considering the nonmarket as well as the market preferences of citizen-consumers.

A. Bargaining Power and Choice in Information Markets

Just as Eingein chalenged the Newtonian mode by recognizing the dimension of time, inditutiond,
wefare-theoretic, and politica economists have chalenged the neoclassicd paradigm of the market asthe
relm of uncongtrained private choice by recognizing the dimension of power. In the neoclassical modd,
power--whether over people or over markets--is absent. Exchanges of al types are presumed to be
voluntary; departures from this norm are called "market falures' and are presumed to be rare. For an
increasng number of moderneconomic theorists, incontrast, bothforms of power are endemic to capitdist
market sysems.®® From this perspective, an intellectudly defensible market model must acknowledge
and inquire about power asymmetries and their consequences in both market and legidative arenas, and
a socidly defensible information policy must take power asymmetries into account. In the context of
mass-marketed digitd works, thisinquiry suggests that consumers are likely to be disadvantaged in either
arena, but that the disadvantages that consumers encounter inthe legidaive forum are lessinsurmountable.

1. Contested Exchange and the Power to Switch
A centra tenet of neoclassica economic theory isthat consumers have freedom to enter and exit markets

for consumer goods. As a consequence, if consumers refuse to buy a particular product or service,
producers will reconfigure the product or service--by lowering the price, by changing product attributes,

205 See, e.g., Bartlett, supranote 102, at 66-68, 195-96, 204-06; Samuel Bowles & Herbert Gintis, Democracy and

Capitalism (1986); Samuel Bowles & Richard Edwards, Understanding Capitalism: Competition, Command and Change in the
U.S. Economy 16-18 (1985); John Kenneth Galbraith, The Anatomy of Power (1983); Papandreou, supra note 132, at 216; A.
Allan Schmid, Property, Power, and Public Choice: An Inquiry into Law and Economics (1978); William M. Dugger, Power: An
Institutional Framework of Analysis, 14 J. Econ. Issues 897 (1980); Samuels, Further Limits, supranote 36. A
universally-accepted lexicon for describing and theorizing about power has yet to emerge, however.



or by some combination of the two--in order to maximize profits2® Thus, consumer preferences exercise
consderable, if indirect, power over the overall pattern of supply. As section I1.A discussed, the
cybereconomists (and at least one court sympathetic to their project) extend this modd to the terms and
conditions imposed by digitd CMS, and argue that copyright owners will aandon or modify terms to
which consumers refuse to agree®”  However, they overdtate the actua extent of consumer knowledge
and consent. The legd rules governing such exchangesmakeit difficult for consumers of mass-marketed
products and services to act like the rationd, utility-maximizing comparison shoppers that the model
presumes. Undergtanding the power dynamics of informaion markets requires a more nuanced,
context-gpecific approach, one that takes into account the complexity of information products and
transactions, the limited range of roles avalable to consumers, and the ways in which exiging legd and
market ingtitutions further constrain those roles.

One promising avenue of inquiry isthe theory of " contested exchange" developed by political economists
Samud Bowles and Herbert Gintis. Bowles and Gintis challenge the neoclassical assumption of perfect,
codtless, exogenous enforcement of market exchanges by identifying certain types of exchange for which
suchenforcement isinfeasible. Of particular relevance here are exchangesin which "the contested attribute
can be measured only imperfectly or at considerable cost™" and those inwhich"the number of contingencies
concerning future states of the world rdevant to theexchange preclude writing a fully specified contract."?%

Such exchanges, they reason, will be contested, meaning that the party concerned with a particular
attribute or contingency will develop or attempt to develop endogenous mechanisms of enforcement. For
example, to extract the desired work effort from an employee, an employer may make continued
employment contingent on a satisfactory level of performance.®

Endogenous enforcement activities do not invariably signd apower imbaance. Fird, such activitiesmay
be mutua. Robert Ellickson's modd of norm enforcement among neighbors in close-knit communitiesis
an example of this Stuation, which Bowles and Gintis term "hilateral power."?®  Second, unilatera
endogenous enforcement will fal if the other party (for example, the employee) is indifferent as to this
particular exchange (for example, continued employment versus losng this particular job), as the

208 |1 its purest form, neoclassical economic theory is centrally concerned with price and its responsiveness to supply
and demand. See supranote 36. Law and economicsin the neoclassical mode modifies this model by positing that changesin
other terms of the exchange will be reflected in the good's price. As Neil Netanel observes, however, the price model has often
proved too simple and narrowly focused to bear the weight of "complex real- world public policy issues." Netanel, supra note
36, at 311 n.113. See also supratext accompanying note 88 (discussing the information problems that undermine efforts to

evaluate non-price contract terms).

207 See supratext accompanying notes 65-94; Bell, supra note 5, at 588-89, 601-08; O'Rourke, Copyright Preemption,

supranote 5, at 81-90.
208 samuel Bowles & Herbert Gintis, Contested Exchange: New Microfoundations for the Political Economy of
Capitalism, 18 Pol. & Socy. 165, 177 (1990).

209 geeid. at 177-78.

20 14, at 184; see Robert C. Ellickson, Order Without Law: How Neighbors Settle Disputes (1991).



neoclassical modd presumes?! Bowles and Gintis demonstrate that, at least in the labor market, thisis
notthecase.?? Mot workersare not indifferent to losing their jobs, and thisindicates apower asymmetry
between employer and employee. The employer, who is on the short side of a nonclearing labor market,
has power over the employee and may use the threat of sanctionsto affect his or her behavior; generdly
speaking, employees lack equivalent power to dictate the terms of the exchange.?®

From the copyright owner's perspective, transactions in digital works are contested exchanges. It is
impaossible to know how individuas will useworks, and often difficult to predict how copyright standards
such as fair use will gpply. Using the legal system to police al uses of copyrighted works would be
infeasible because of thegreat expense and difficulty of monitoring individua use. Digitd rightsmanagement
contractsand technologies are the prototypi cal endogenous enforcement mechanism, and theredo not seem
to be comparable enforcement mechanisms available to most consumers

Assessing the digtribution of power in information markets is more difficult. As noted above, the
conventional economic wisdom regarding producer/consumer markets holds that, at least when there are
no limits on the quantity of goods produced (indisputably the case where digitd works are concerned),
consumer purchasing behavior disciplines the market.?*> Gintis himsdlf has characterized this "power to
switch" as a criticd determinant of power in the market for consumer goods, and has argued that
mass-market transactions are best understood as contested exchanges in whichthe contested attribute is

211 At agiven price, the level of indifference between this particular transaction and any other transaction will be a
function of the substitutability of other products or services-i.e., whether and to what extent the subject matter of the
transaction is uniquely suited to meet the buyer's needs--and of the elasticity of demand for the subject matter of the
transaction--i.e., whether demand is alinear correlate of price or is driven by other factors, such as hunger or the need for shelter.
See Cooter & Ulen, supranote 25, at 24; see infratext accompanying notes 218-26.

212 See Bowles & Gintis, supranote 208, at 178-81.

213 Seeid. at 182-83. A nonclearing market exists when some participants who wish to transact at the market price

cannot do so, and the market does not respond by adjusting to a point at which supply equals demand. See supra note 36. For
example, the persistence of unemployment in the labor market, despite willingness of the unemployed to work at--or even
below--the market wage, indicates failure to clear. See Bowles & Gintis, supra note 208, at 172-81. Because "[n]o actor is
capable of improving his or her position by altering a variable over which he or she has control," the market isin competitive
equilibrium; however, neoclassical assumptions about the relationship between supply and demand at the equilibrium point do
not hold. Seeid. at 182. The party in the favorable position in anonclearing market is on the "short side" of the market. Seeid.
at 183. In labor markets, this party usually will be the employer; however, some classes of employees--for example, highly
skilled professionals in a growth sector of the market--may wield short side-power. See, e.g., Amy Harmon, Vacant Cubicles--A

Special Report: Software Jobs Go Begging, Threatening Technology Boom, N.Y. Times, Jan. 13, 1998, at Al.

214 some consumers, of course, are likely to respond by attempting to develop technological means of their own to

defeat digital CMS. Recently, copyright owners attempted to convince Congress to declare all such circumvention technologies
illegal. That struggle and its implications for the contested exchange model offered in this Article are discussed infrain section
ILA.2.

215 e, e.g., Herbert Gintis, The Power to Switch, in Unconventional Wisdom: Essays on Economics in Honor of John

Kenneth Galbraith 65 (Samuel Bowles et al. eds., 1989); supra note 206. Depending on the product and the range of available
alternatives, consumer behavior may be slightly more complex. Where there are few close substitutes for a product, or where
consumers have a degree of product loyalty, consumersinitially may prefer "voice" to "exit." See generaly Albert O.
Hirschman, Exit, Voice, and Loyalty: Responses to Decline in Firms, Organizations, and States (1970).



product quaity and consumers have short-side power.2®  In fact, there is some indication that copyright
owners are nervous about their ability to impose technologica controls to the full extent that they would
like?” A prdiminary inquiry suggeststhat it istoo early for unqudified optimism, however.

Fird, the extent of consumer indifference to particular transactionsin creative and informationa worksis
an empirical question that requires investigation. It may be incorrect to assume that the market in
copyrighted works behaves like the markets for consumer goods such as bread, toothpaste, and vacuum
cleaners-—-or, at least, to assume thisin dl cases®® Arguably, some works are moreinterchangeable, and
some types of consumers more discriminating, thanothers. Consumersof popular fiction, for example, may
recognize more subdtitutability than consumers of academic works--or perhaps that is gross ditiam, and
perhaps far less subdtitutability exists among, say, the works of Jackie Collins, Danielle Stedl, and Judith
Krantz than among the hypertrophic byproducts of the tenure process. The point isthat thereisinsufficient
information from which to generdize ether that the market for cregtive and informationa works exhibits
a high degree of substitutability or that it does not.?*® The dasticity of demand for information products
asoisan open question, and may well vary for different types of works or different types of content.?

Even where consumers are indifferent as between two different works of the same generd type, such as
newspapers, romance novels, or word processing programs, they may fed it important to purchase some
work that falls within that category. Further research is needed to determine whether and to what extent
demand for creative and informationa worksis independent of their market price.

216 See Gintis, supra note 215.

217 see Burns, supranote 5, at 16, 36.

218 ¢t Elkin-Koren, supra note 6, at 110 (arguing that copyrighted works should not be treated as interchangeable

commoditiesin economic models).

219 |t isworth noting that the public-goods rationale for copyright protection accepts that granting the copyright

monopoly will result in a certain amount of "deadweight loss'--that is, that there will be consumers who wish to transact in the
work, but at a price lower than the monopoly price. See, e.g., Elkin-Koren, supranote 6, at 99. In other words, the right to
charge supracompetitive prices is built into the structure of the market for copyrighted works. It has been argued that this
statutory monopoly usually does not translate into market power in the economic sense, and current antitrust policy reflects this
belief. See Guidelines of Apr. 6, 1995, 4 Trade Reg. Rep. (CCH) P 13,132, at 20,734; Bell, supranote 5, at 588-89 n.142; Note,
Clarifying the Copyright Misuse Defense: The Role of Antitrust Standards and First Amendment Values, 104 Harv. L. Rev.
1289, 1298-99 (1991). However, the question requires further study. What isthe relevant market? How isthe substitutability
of intellectual products to be judged? |sany one book about American history, or any one Pulitzer Prize-winning novel, or any
one comic book, as good as any other? For apreliminary exploration of these questions, see Fisher, supra note 26, at 1700-03.

220 Researchers investigating consumer responses to an eight-month-long newspaper strike in Pittsburgh,
Pennsylvania, found that some of consumers' informational needs were filled by other news media, particularly television. Thus,
for example, consumers felt themselves to be well-informed about the candidates in the upcoming presidential and senatorial
elections. They were less aware, however, of candidates for congressional seats and of local news, sports, and cultura events.
See Jeffrey J. Mondak, Nothing to Read: Newspapers and Elections in a Social Experiment 61-67 (1995); Associated Press,
Missing News: Pittsburgh Readers Weather Newspaper Strike, St. Louis Post- Dispatch, July 12, 1992, at E4; Bob Hertzel,
Pirates Merely a Rumor: In Pittsburgh, Newspaper Strike Has Cut Flow of Information, San Francisco Examiner, Oct. 9, 1992,
at E3; Reuters, Bad News: Pittsburgh Mourns Loss of City's Struck Papers, St. Louis Post-Dispatch, Aug. 27, 1992, at 3B. In
light of my arguments about the constrained nature of consumer sovereignty, infra text accompanying notes 221-50, it is worth
noting that the strike directly affected only one of Pittsburgh's two major daily newspapers. Pursuant to a previous agreement,
the other newspaper suspended publication during the strike. See Jeff Barker, Pittsburgh Copes With Life Without Newspapers:
Gaps Are Filled During Strike in Subtle, Significant and Bizarre Ways, Buffalo News, Sept. 6, 1992, at A7.



There is dso insufficient information from which to conclude that, in a mature market, vendors of
subdtitutable products will competeto offer essredtrictive accessterms. Inrapidly evolving markets, such
asthe market for persona computing software, new entrants can gain substantial market share by offering
their productswithout copy-protection, or as unrestricted shareware. %! Insharp contrast, dthoughthe
two dominant providers of online legal reference materids, West and Mead Data Centrd, compete
vigoroudy on price and service, they seem to have a firm sense of ther shared interest regarding more
serious matters such as the scope of subscribers contractual rightsto use and reuse digitd content. Their
standard form restrictions on reuse are remarkably similar.??

To the extent that a particular work isunigue inan economic sense (as opposed to merely "origind™), or
that demand for a particular type of work is independent of price and other terms, it will be the publisher
who has the power to dictate the terms of use. Here, the analysis offered by Merges and O'Rourke
illugtrates the conceptua limits of the neoclassicd model. They appear to regard works as fungible
commodities and do not address subgtitutability or eagticity issues. They do recognize the concept of
market power in the antitrust sense, and even extend that concept to encompass oligopoly that resultsin
substantial uniformity of the terms of accessto digital content.?2 Consistent with the received neoclassical
tradition, however, they seem to regard either form of market power as the extraordinary case?*  This
is puzzing; economists have recognized for nearly one hundred years that where technology creates
dgnificant economies of scale, marketstend toward dominance by afew large players.??®  Inrecent years,

221 |n the mi d-1980s, Borland used this strategy to great advantage and discovered that consumers were willing to pay

ahigher price for unprotected software. See Paul B. Carroll, On Y our Honor: Software Firms Remove Copy- Protection
Devices, Wall St. J., Sept. 25, 1986, at 86; Philip ElImer-DeWitt, A Victory for the Pirates? Software Firms Abandon Their Key
Defense Against Illegal Copying, Time, Oct. 20, 1986, at 86.

222 5ee General Terms and Conditions for use of the Lexis-Nexis Services (visited Sept. 25, 1998) <http://www.lexis-
nexis.com/Incc/about/terms.html>; West Group Natice of Copyright and Trademarks (visited Oct. 19, 1998) <http://
www.westgroup.com/westhome/copyright.htm>; Contract Between West and University of Pittsburgh School of Law (on file
with author). The prohibition on reverse engineering found in most mass-market software "licenses' also is remarkably uniform.
See, e.g., O'Rourke, Drawing the Boundary, supra note 5, at 490-500. Uniformity does not necessarily indicate economic
optimality, moreover. A recent theoretical literature exploring standardization in corporate contracting practices demonstrates
that such standardization can occur for avariety of reasons unrelated to efficiency, including learning and network externalities
and strategic behavior. See, e.g., Marcel Kahan & Michael Klausner, Standardization and Innovation in Corporate Contracting
(Or "The Economics of Boilerplate"), 83 Va. L. Rev. 713, 715-16 (1997); Jody S. Kraus, Legal Design and the Evolution of
Commercial Norms, 26 J. Legal Stud. 377 (1997). The implications of this literature for "boilerplate” in the consumer mass
market remain to be explored.

223 See Merges, The End of Friction?, supranote 5, at 126; Merges, supra note 61, at 1611-13; O'Rourke, Copyright

Preemption, supranote 5, at 82; O'Rourke, Drawing the Boundary, supra note 5, at 541-55.
224566 Merges, The End of Friction?, supranote 5, at 126.

225 5ee, .., Galbraith, supranote 205, at 131-35, 140-41; Naomi R. Lamoreaux, The Great Merger Movement in

American Business, 1895-1904 (1985); Papandreou, supra note 132, at 14-15 (discussing Alfred Marshall, Principles of
Economics (1920)); Polanyi, supra note 189; Samuels, Further Limits, supra note 36, at 432-33; Solo, supra note 36, at 46-47
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A. Lemley, Antitrust and the Internet Standardization Problem, 28 Conn. L. Rev. 1041 (1996); Mark A. Lemley & David
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many of the mgjor copyright industries have undergone enormous consolidation.??®  If "market success'
is defined as a perfectly competitive, atomistic market comprised of independent transactionsin fungible
commodities, it may be that (at least for information markets) market falureisthe rule, not the exception.

The neoclassicaly-grounded understandings of market power and consumer sovereignty aso overlook
the fact that power imbaances may arise in markets for reasons other than market share. In particular, it
isworth consdering more carefully two oft-cited examplesof consumers power to affect product offerings
in high technology markets. In the mid-1980s, consumers vehement unhappiness with software
copy-protection devices-and thar persstent and credtive efforts to defeat them--drove software
manufacturers to abandon the devices?’ More recently, the failure (or lack of success) of several
widdy-publicized fee-based Internet publishing ventures has led some commentators to argue that
consumers will reject pay-per-use schemes for access to digital content.?®  Placed in context, however,
thesetwo examples should lead us to questionwhether the scope of consumer power may be morelimited
than has been acknowledged®®  Both episodes may represent little morethan skirmishesinalarger contest

226 SeeBenH. Bagdikian, The Media Monopoly (5th ed. 1997); C. Edwin Baker, Advertising and a Democratic Press

(1994); Benjamin R. Barber, Jihad vs. McWorld 137-48 (1995); Noam Chomsky & Edward Herman, Manufacturing Consent:

The Political Economy of the Mass Media 3-14 (1988).

227 see Carroll , Supra note 221; Elmer-DeWitt, supranote 221; T.R. Reid, Consumers Win as More Software Firms

End Copy Protection, Wash. Post, Nov. 10, 1986, (Wash. Bus.), at 13 [hereinafter Reid, Consumers Win]; T.R. Reid, Let
Freedom--From Copy Protection Gimmicks--Ring, Wash. Post, Apr. 28, 1986, (Wash. Bus.), at 25 [hereinafter Reid, Freedom];
Lotus Plans to Cut Anti- Copying Device From 1-2-3 Program, Wall St. J., Sept. 16, 1987, § 2, at 38.

228 See, e.g., Iver Peterson, Wall Street Journal on Line: Readers Pay but Profits Remain Elusive, N.Y. Times, Feb. 10,

1997, at D8 (describing failure of Microsoft's on-line magazine, Slate, to generate paying subscribers and uncertain future of Wall
Street Journal’s Interactive Edition); Jared Sandburg, Web Magazines New Battle Cry: Charge!, Wall St. J., Feb. 26, 1998, at B1;
E-mail from Timothy C. May to Recipients of List CO-E-CONF (Nov. 7, 1996) (on file with author) (proceedings of 25-person
online focus group convened by the United States Copyright Office, as part of its "Project Looking Forward," to discuss the
future development of Internet technology and itsimplications for copyright); infranote 229. But see infra note 243 (observing
that both of these ventures appear to be succeeding at their second attempts to charge subscribers).

information in society generally, thereis no reason not to allow such restrictions. That theory, of course, presumes a perfectly
functioning neoclassical market of the sort that does not exist. See supra section I1.A.

Pamela Samuel son, on the other hand, has used the example of copy-protection in the 1980s to argue that consumers will take
matters into their own hands and develop ways of defeating unpopular copy-protection schemes--as long as the government does
not makeit illegal to do so. See Samuelson, supra, at 59-60. Allowing consumers to exercise this power would, of course, be
inconsistent with the cybereconomists' proposed private-law regime. For further discussion of thisissue, seeinfratext
accompanying notes 263-66 and 274-76.

229 | nteresti ngly, these examples have been cited by commentators on al sides of the digital CM S question.
Opponents of the private-law approach to digital copyright use them to argue that consumers will (and should) reject restrictions
on their traditional fair userights. See, e.g., Pamela Samuelson, Will the Copyright Office Be Obsolete in the Twenty-First
Century?, 13 Cardozo Arts & Ent. L.J. 55, 59-60 (1994). They join a cadre of self- proclaimed "digerati" who assert that
information cannot be fenced, and that in order to succeed as business ventures, purveyors of information must attempt to
differentiate themselves on quality of serviceissues. See, e.g., John Perry Barlow, The Economy of Ideas: A Framework for
Rethinking Patents and Copyrightsin the Digital Age, Wired, Mar. 1994, at 84; Stewart Brand, Finding A Balancein the
Slippery Economics of an Information Age: Depending on Y our Perspective, Data's Free--or Priceless, L.A. Times, Nov. 8,



that content providers appear to be winning--aided in no smdl part by the legd and market indtitution of
the standard form contract, which ensures that consumers and producers do not start out on the level
playing field pogted by neoclassicd theory.

The consumer rebellion against software copy-protection devices was both more and less than the
populist revolt that it has come to symbolize. Although many consumers objected to copy-protection on
principle, others baked a the inconvenience and sheer frustration the devices entailed. This latter group
included large numbers of corporate and governmenta consumers of software products. Early
copy-protection devices prevented users from creating back-up copies of the floppy disks containing the
origina copies of the software and, often, from loading purchased programs onto hard-disk storage for
more efficient use?*  In addition, some devices caused system crashes and peripheral device failures?®
These problems spelled disaster for organizationd users that relied onthe copy-protected softwareto run
their operations.*2 Media coverage of the copy-protection debacle suggeststhat it was these consumers
whose protests mattered most to software companies. Deciding factors in many software companies
decisons to abandon copy-protection were "the objections of the big corporations--the kinds of places
that tend to have afew hundred IBM PCs spread around the company,” and the Department of Defense's
ban on the purchase of copy-protected programs for its own internal use.*

After the software industry had conceded defest, however, the Software Publishers Association
undertook an aggressve campaigndesignedto convinceitsmembers corporate customersof ther vishility
and vulnerahility to copyright infringement lawsuits, and made known that it "would welcome a case to
prosecute.”*  Meanwhile, software firms began to redesign the offending devices. More recent efforts

1987; Esther Dyson, Intellectua Value, Wired, July 1995, at 136.

If this latter group of criticsisright, of course, digital CM'S do not seem to have much of afuture, and the potential threat to
user privileges traditionally afforded by the public law of copyright need not concern us greatly. The cybereconomists do not
make (or, for that matter, address) that argument, but simply maintain or assume that consumers will exercise their power to
reject particular terms and conditions that they find unpalatable. See, e.g., Bell, supranote 5, at 601-08; O'Rourke, Copyright
Preemption, supranote 5, at 81-89. In fact, however, the positions staked out by thinkers like Dyson and Barlow, on the one
hand, and copyright owners and the cybereconomists, on the other, are not as different as they seem. Perhaps because of their
belief that "information wants to be free," Dyson and Barlow seem comfortable with the idea that purveyors of digital
information should enjoy broad contractual authority. See Barlow, supra; Brand, supra; Dyson, supra. The theory seemsto be

that if contractual restrictions on the use of information acquired from any particular vendor cannot impede the flow of
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corporate customers chose to combine "voice" with credible threats of exit. See Hirschman, supra note 215, at 30- 43. A key
factor in that decision may have been their sizable investmentsin software and employee training. Seeid. at 92-98 (predicting
that high costs of entry may create a"loyalty" effect, which will incline customersto try voice first in order to preserve their
initial investment). Because of their size, these customers threats posed a serious financial risk to software vendors.

234 peter Coffee, Fear of Prosecution Prompts Comeback of Hardware Keys, PC Week, Apr. 3, 1989, at 13.



diminate many of the undesrable Side- effects of the firs-generation devices--for example, by usng more
dureble CD- ROM media to didribute software products, and encryption coupled with "licensed”
authorized-user access codes, rather than mafunction-prone jamming devices, to protect aganst
copying.2®  Although there is till considerable resistance to the idea of copy-protection among some
consumer communities, there is some evidence that these hybrid technological and contractud
copy-protection regimes are beginning to achieve market penetration among corporate customers.

Experiments with copy-protection devicesfor other types of mass-marketed works have yielded varying
results. Thusfar, consumershave refused to buy digital audio tape machines and mediaoutfitted with serid
copy management technology that prevents second-generation copying.?*” However, both machines and
recording media cost subgantidly more than ther anadog counterparts, and high-fiddity digitd sound
recordings are aready avalable on compact disc. Meanwhile, anti-copying devices are routinely
incorporated into videocassettes sold for commercia rental .2 Although anti-anti-copying devices exit,
there is no evidence suggesting that substantial numbers of ordinary consumers use them. 2%

The track record of pay-per-use modesfor digita publishing is better. Argumentsthat al such modds
are destined to fal ignorethe unequivoca successof online pay-per-use servicesamed at particular market
segments--for example, legal and business databases such as LEXIS/INEXIS, Westlaw, and Didog.?*
Experimentswithdifferent bundling and fee structuresfor Internet delivery of specidized content to various
technical and academic markets are now underway.?**  Library organizations are working to develop

235 See Frost, supra note 231.

236 See id.; Philip E. Ross, Cops Versus Robbers in Cyberspace, Forbes, Sept. 9, 1996, at 134; A License You'd Like
to Lose, PC Mag., Apr. 22, 1997, at 29; see also Coffee, supra note 234. It isworth noting that the SPA and another industry
association, the Business Software Alliance, have continued to maintain an aggressive enforcement stance. See Susan Athey &
John Plotnicki, Would the Software Police Find Y our Company Guilty?, 45 J. Sys. Mgt., Oct. 1994, at 32; Kelly R. Bowers,
Piracy and Penance: How In-House Counsel Deal With Software Piracy and Make Infringers Pay, 7 Corp. Leg. Times, May
1997, at 1; Software Publishers Assoc., Directory of Piracy/Releases (visited Oct. 11, 1998)
<http://www.spa.org/piracy/rel eases>.

237 See Ken C. Pohl mann, Swashbuckled (digital video disc piracy), Video Mag., Dec. 1, 1996. Despite the opposition
of the home recording industry, music producers successfully lobbied Congress to pass an amendment to the Copyright Act
requiring the installation of serial copy management technology on all digital audio recording equipment and media. See Audio
Home Recording Act of 1992, 17 U.S.C. §8 1001-1101 (1994).

238 See NicholasE. Sci orra, Self-Help & Contributory Infringement: The Law and Legal Thought Behind a Little
'‘Black-Box," 11 Cardozo Arts & Ent. L.J. 905, 925-26 (1993).

239 Seeid. at 928-29.

See E-Mail from Brian Kahin, Director, Information Infrastructure Project, John F. Kennedy School of
Government, to Recipients of List CO-E-CONF (Nov. 10, 1996) (proceedings of 25-person online focus group convened by the
United States Copyright Office, as part of its "Project Looking Forward," to discuss the future development of Internet
technology and itsimplications for copyright) (on file with author) ("M etered-use charging on the Web will come into its own for
high-value information and certain forms of niche marketing...."); E-Mail from Timothy C. May to Recipients of List
CO-E-CONF (Nov. 10, 1996) (on file with author).
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241 See Jeffrey K. MacKie-Mason & Juan F. Riveros, Economics and Electronic Accessto Scholarly Information, in

Internet Publishing and Beyond: The Economics of Digital Information and Intellectual Property (Deborah Hurley et al. eds.,



policiesfor licenang and making available to patrons digital content provided on a pay-per-use basis, and
thousands of for-profit libraries of digital information aready exist.?* Thissuggeststhat the questionis not
whether rights management technol ogieswill be adopted, but the preciseformstheywill take innew market
segments. Sdf-evidently, consumers will not pay for information thet is readily available esawhere a no
charge, but the World Wide Web isdill initsinfancy asacommercia medium, and the search for business
models that might enable Internet publishersto capture some of the consumer surplusthey generateis just

beginning.2*3

What are we to make of these stories? (And why not smply conclude, dong with the cybereconomids,
that consumers are becoming accustomed to, and maybe even darting to like, rights management
technologiesand contractual pay-per- useregimes?) Consumer sovereignty is, as Bowlesand Gintisnote,
"apeculiarly toothless kind of sovereignty.'?*  Itisstructura only; individua consumers generdly cannot
initiate directed changesin the pattern of supply.?”® It isaso largely reactive; "individuas are free not to
enter some transactions' but, unlessthey happen to be IBM or the Department of Defense, generdly are
not free to requirethat specific products, services, or featuresbe offered.?*® To capitalize onthe structura
power of aggregate demand in a conscious fashion, ordinary consumers must overcome sSgnificant
collective actionand informationcosts.?*” The sametechnologiesthat contributeto the absence of "friction"
may mitigate these problems--by, for example, reducing the communications coststhat attachto organized

forthcoming 1998); John Chung-I Chuang & Marvin A. Sirbu, The Bundling and Unbundling of Information Goods: Economic
Incentives for the Network Delivery of Academic Journal Articles, (visited Oct. 11, 1998) <http://
www.ini.cmu.edu/<<tilde>>sirbu/pubs.html>; see aso Hal R. Varian, Pricing Information Goods, (visited Oct. 11, 1998)
<http://www.sims.berkel ey.edu/<< tilde>>hal/peopl e/hal/papers.htm>; Hal R. Varian, Versioning Information Goods, (last
modified Mar. 13, 1997) <http://www.sims.berkeley.edu/<<tilde>> hal/peopl e/hal/papers.htm> (discussing theoretical issues
involved in designing a pay-per-use regime).

242 5ee Hal R. Varian, The Information Economy: How Much Will Two Bits Be Worth in the Digital Marketplace?,
Sci. Am., Sept. 1995, at 200, 201; Mary M. Case, Library Associations Endorse Principles for Licensing Electronic Resources
(last modified July 15, 1997) <http:// www.arl.org/newsltr/194/licensing.html>.

243 See Robin Pogrebin, For $19.95, Slate Sees Who Its Friends Are, N.Y. Times, Mar. 30, 1998, at D1 (reporting that
Slate 's second attempt to charge for subscriptions generated 17,000 paying subscribersin less than a month); Sandburg, supra
note 228 (noting that two years after the start of the Wall Street Journal's experiment, paid subscribers to Interactive Edition
have tripled and the service is expected to turn a profit in 1999). Moreover, the failure rate for fee-paid online ventures must be
assessed relative to the failure rate for print media ventures aimed at the consumer mass market.

244 Bowles & Gintis, supra note 208, at 174.

245 See Samuel Bowles & Herbert Gintis, The Political Economy of Contested Exchange, in Rethinking Power 196, 221

(Thomas E. Wartenburg ed., 1992).

246 See Bromley, supra note 36, at 65-66 ("1 am free to buy any of the nine brands of toothpaste that happen to be on

the shelf, or to buy none at all. But if | happen to like a different brand of toothpaste--one that cannot obtain scarce shelf space
because of any number of reasons--then | am not free to buy that brand of toothpaste."). O'Rourke might respond that IBM and
the Department of Defense, asrational consumers, will act in ways that serve the interests of consumers generally. See
O'Rourke, Copyright Preemption, supranote 5, at 81-87. Asthe example of software copy protection shows, thisis only true
to the extent that large/organizational consumers and small/individual consumers share the same concerns.

247 See Bromley, supranote 36, at 65-66; see generally Mancur Olson, The Logic of Collective Action: Public Goods

and the Theory of Groups 33-36, 43-52, 124-31 (4th ed., 1971).



protest activity--but they cannot diminatethem.?®® Moreover, asthe example of software copy-protection
technologies demonstrates, the obstacles to sustained collective action multiply when the category
"consumers' includes multiple constituencies with different priorities.

Mobilizing consumer protest would be difficult enough if markets for particular products tended to exist
inthe equilibrium states posited by neoclasscal theory. Capitalist markets, however, aredynamic. Inorder
to produce profits over the longer term, firms must innovate and adapt to changing marketplace
conditions?* Thehistory of software copy-protection suggeststhat if consumersdidikeaproduct feature
that is consdered important to an industry's long-term success, or to increased profits, firms are unlikely
to give up without afight. They may seek to ater the feature to please important customers, but they aso
will try to reeducate consumersasto itsdesirability.?®®  In addition, because the major copyright industries
have far fewer producers than consumers, it has been comparatively easy for producer firmsto engagein
collective action of their own to promote their shared interests. Thus, for example, just as the Software
Publishers Association has persuaded--or, depending on one's point of view, coerced--some consumers
to reeva uate software copy-protection, the Association of AmericanPublishershastakenaleadership role
in developing and preaching the virtues of digitd CMS.?!  Consumer organizations have grown more
skilled at sengng and responding to indudtry initiatives, but are comparatively underfunded and
understaffed.??

248 see Julie E. Cohen, A Right to Read Anonymously: A Closer Look at "Copyright Management" in Cyberspace,

28 Conn. L. Rev. 981, 1000-01 & n.76 (1996) (noting that "effective lobbying for legal change requires ... sustained investment of
effort and resources, and some real-world infrastructure to coordinate that effort"); Olson, supra note 247, at 47 (defining
communications costs to include costs required "to obtain an agreement about how the burden will be shared and to coordinate
the effort to obtain the collective good").

Digital networks also make it easier for disgruntled consumersto exercise "voice," see Hirschman, supra note 215, because it is
easier to publicize protests and boycotts widely. See, e.g., David White, Telefonicato Cut Rates After Protest, Fin. Times,
Sept. 16, 1998, at 24 (describing successful consumer-organized protest against telephone rate hike in Spain); Leslie Miller, Dion
Concert Drawing Protests: Firm Sponsoring Singer's Tour Said to Trade with Burma Regime, The Patriot Ledger (Quincy,
Mass.), Aug. 21, 1998, at 5 (describing use of Internet to organize a boycott of Swedish telecommunications company Ericsson's
consumer products). Hirschman's analysis suggests, however, that even so, only consumers who feel they have expended
significant entry costs will do so. See Hirschman, supra note 215, at 41-42. For most works, particularly given the low prices
the cybereconomists predict, this perception is unlikely. In addition, consumers who would be inclined to protest must still
overcome the other institutional constraints described in this Part.

249 See Bowles & Edwards, supra note 205; Joseph A. Schumpeter, Capitalism, Socialism and Democracy 79-80,
82-91 (3d ed. 1950).
20 ¢, Goldberg, supranote 79, at 482-83 ("[T]he flow of information can be manipulated to influence outcomes....

The obvious implication of thisisthat a group should allocate resources toward the manipulation of information to induce
favorable results.").

251 See Hearing on H.R. 2281 and 2280, supra note 33, at 204-12 (statement of Allan R. Adler, Vice-President for

Legal and Governmental Affairs, Association of American Publishers); Hearing on H.R. 2441, supra note 33, at 180-203
(statement of Richard Robinson, Chairman, President, and CEO, Scholastic, Inc., on behalf of the Association of American
Publishers); Burns, supra note 5, at 59-62; Gervais, From Rights Trading to Electronic Publishing, supranote 24. For alist of
the other industry associations that have advocated the necessity of digital CM S, see supra note 33.

22 | 1995, the annual incomes of the Association of American Publishers and the Motion Picture Association of
America, two of the largest copyright industry organizations, were $7.4 million and $29.3 million, respectively. In contrast, the



Thisstructurd producer-consumer imbaanceisamplified by red-world legd and market ingtitutions that
discourage consumer agency. As discussed in section 1A, the legal rules governing standard form
contracts presume consent to most termsin most cases, evenasthey reduce the likelihood that consumers
will know and understand the terms to which they supposedly have agreed.®® As Victor Goldberg
explans, this regime isnot neutrd. A societd choice to delegate most commercid rulemaking to private
actorsin markets gives the edge to those groupsthat organize most effidently inmarkets-- namely, private
firms®*  Under such a regime, moreover, "the firm's power does not depend on its being large within a
paticular market."™  Inthe non-digita world, the coercive nature of the tandard form is mitigated by
the fact that many consumers simply ignore the restrictions®®  Digital rights management technologies
eliminate that option for most ordinary consumers. Consumers in aggregate may have (potential) power,
but the individua consumer hasthe "choice' of submitting to the commands of the standard-form-as-code
or doing without the desired work.®” It isnot particularly surprising that, although consumers have been
able to convince manufacturers to rethink specific experiments with rights management technologies, they
do not seem to have succeeded in usng market mechaniams to displace a research, development, and
public relaions trgjectory dedicated to implementing these techno-contractua regimes in the long run.?®

annual incomes of various Digital Future Coalition member organizations were: Electronic Frontier Foundation, $1.1 million;
Electronic Privacy Information Center (1997 data), $200,000; Home Recording Rights Coalition, $94,000. See Encyclopedia of
Associations (1998); National Directory of Nonprofit Organizations (1995).

253 See supratext accompanying notes 72-79.

24 See Goldberg, supra note 79, at 474-79, 484-88; see also Samuels, Further Limits, supra note 36, at 438-39; supra
note 79; cf. Oliver E. Williamson, The Economic Ingtitutions of Capitalism: Firms, Markets, Relational Contracting 85-130
(1985) (describing the efficiency gains derivable from hierarchical organization within markets).

25 Goldberg, supra note 79, at 479.

2% . Goldberg, supranote 79, at 485 n.53 (" The oppressiveness of the standardized terms is somewhat attenuated
by the fact that the firms often do not enforce them."). In addition, many courts have held "shrinkwrap" license provisions
unenforceable. See supranote 70. On content providers' strategy for responding to thisjudicia intransigence, seeinfra section
IL.A.2.

257 ¢, Lawrence Lessig, The Law of the Horse: What the Law of Cyberspace Might Teach, Stan. Tech. L. Rev., P 88

(draft 1997) <http:// stlr.stanford.edu/STLR/Working_Papers/97_L essig_l/article.htm> ("[I]n fact, these code constraints are not
‘contracts.’ Sure, they are'like’ contracts: they are both self-imposed constraints. But 'like isnot ‘is." ).

258 See Gol dberg, supra note 79, at 484-91; Samuels, Further Limits, supra note 36, at 422 ("Power structureisa
partial input and a partial output of the market."). Consumer advocacy groups have achieved more success on the legidative
front. Seeinfratext accompanying notes 282-85.

Two consumer-driven developments that bear further watching, however, are Linux--a computer operating system devel oped
by a Finnish university student who was dissatisfied with the products then available on the market--and the GNU project--a
project to develop, share, and collaboratively improve non- proprietary, "open-source" computer software. See Josh McHugh,
For the Love of Hacking, Forbes, Aug. 10, 1998, at 94. Both software systems trace their origins--and their growing
popularity--to a dissatisfaction with proprietary models for software development that emphasize intellectual property rights
and discourage knowledge-sharing. Seeid.; IraV. Heffan, Note, Copyleft: Licensing Collaborative Works in the Digital Age, 49
Stan. L. Rev. 1487 (1997). GNU products, for example, are distributed under a"General Public License" that requires users to
forgo proprietary rights in their own modifications to the software and dedicate those modifications to the public domain. See
Heffan, supra.

For most ordinary consumers, Linux and the GNU products are esoterica. They require a certain amount of effort and
knowledge to obtain and install; proprietary systems such as Microsoft Windows, meanwhile, come pre-loaded onto personal
computers. See Nicholas Petreley, Down to the Wire: This Happy Linux Camper Is Crying a River Over All the Palitical
Infighting, InfoWorld, Aug. 24, 1998. Sinceitsinception in 1993, however, Linux has earned extremely high ratings for quality



Indeed, it would seem entirely reasonable to hypothesize that once copyright owners have devel oped
reliable technologies and reached sufficiently broad consensus on the level of control to be implemented,
consumersmay have difficulty usng their " power to switch'" to obtain substantial or qualitative change--even
if many consumersdidikerights management technologies and fractiona usage rights and believe that they
would derive increased utility from decreased author/owner control .2

Viewed in light of the doubly constrained nature of consumer sovereignty, Mergess work is both a
promising firs step toward amodel of exchange in information markets and an excdlent example of the
dimeng ond limitations of neocl assi cally-grounded market models. Mergessingtitutiona focusunderscores
the significance of endogenous enforcement mechanisms indetermining market structure.®®®  However, he
stops short of exploring the ramifications for power, and appears to presume that market forces will

produce an equilibrium of sorts among collective ingtitutions?®*  If every potentia reader of adigital work
is dso a creator and a member of one of the competing collective enforcement organizations, this modd

might be appropriate®? In practice, however, this is hardly likely to be the case. Many (if not most)

readerswill participate in the dynamic process of endogenous enforcement only in their reactive capacity,

as consumers rather than as coequal architects of long-term rights management strategies. In addition,

Merges takes the exiding legd and market inditution of the standard form as given, and as a result

overlooks the power imbaance that thisindtitution fosters.

One might object, however, that characterizing consumers as purely reactive overstates the case. The
history of software copy-protection aso teaches us that some consumerswill devel op and market devices
designed to defeat rights management technologies®®  Elsewhere, | have argued that the law should not

and has achieved an installed base of approximately 5 to 10 million users. See McHugh, supra, at 96; Robert F. Y oung, Sizing
the Linux Market (last revised Mar. 5, 1998) <http:// www.redhat.com/redhat/linuxmarket.html>. While this number is small
compared with the estimated 100 million users of Microsoft Windows 95, it has doubled every year. Compare Y oung, supra, at
6 with Microsoft Corporation, Windows Momentum (visited Nov. 4, 1998) <http://
www.microsoft.com/hwdev/presents/respec/melt98/1_7jima/sld003.htm>. Unlike the vast majority of Windows users,
moreover, Linux and GNU users are fiercely loyal to the software and the principles for which it stands. See McHugh, supra.
Whether Linux and GNU can become significant competition for Windows in the consumer mass market, and in the OEM
licensing market that serves the consumer mass market, will be an important test of information consumers' power to demand and

receive different information products and different approaches to intellectual property protection.

29 of coursg, if utility is synonymous with wealth, as adherents of neoclassically-grounded law and economics

conveniently assume, this simply would mean that consumers do not value decreased control as much as copyright owners value
increased control, and that the market has reached the efficient equilibrium point. Making wealth the measure of utility,
however, grossly oversimplifies utilitarian theory and ignores substantial empirical and theoretical literatures demonstrating that
utility cannot be and is not assessed solely in monetary terms. See supra text accompanying notes 132, 160.

260 gee Merges, Contracting Into Liability Rules, supra note 5.
261 Seeid. at 1319.
262 A similar theory appears to underlie Xanadu, the collective remuneration system proposed by Internet pioneer Ted

Nelson. See Pamela Samuelson & Robert J. Glushko, Intellectual Property Rights for Digital Library and Hypertext Publishing
Systems, 6 Harv. J.L. & Tech. 237 (1993).

263 See, e.g., Brand, supra note 229; Alison Cunliffe, Toronto Firm Sells Tools for Unlocking Copy-Proof Program,

Sunday Star Toronto, July 27, 1986, at F5; Elmer-DeWitt, supra note 221; Samuelson, supra note 229, at 59-60.



prohibit consumers from circumventing digitl CM S to defend privileges traditiondly afforded under the
public law of copyright, and that federal copyright law and policy instead should be interpreted affirmatively
to authorize suchconduct.?®*  Considered withinthe " contested exchange' framework, suchtechnological
countermeasures are Smply consumers way of attempting to restore "bilateral power" to the contest.®®

This, however, does not seem to be the sort of market competition the cybereconomists contempl ate, and
here the exigting indtitutiona framework of the stlandard form contract becomes vitaly important. Under
aprivate-law regime of rightsin digital works, desgned as a technologica analogue of the standard form
contract to which consumers have grown accustomed (or inured) in other contexts, use of
consumer-devel oped technologies to circumvent digitdl CM S would constitute a breach of contract. 26
Under such aregime, consumers power to contest the terms of exchangesin digital works in the market
arenawould be subgtantidly curtailed.

This line of reasoning, however, suggests a more generd objection to modeling transactions in digital
works as "contested exchanges,” which arises within the mode itsdf. Bowles and Gintis suggest that
"superior" enforcement srategies may develop that would diminate short-sde power and enable markets
to clear.®”  Arguably, even if publishers currently have greater bargaining power than consumers, digital
rights management technologies will iminate or mitigate this power. Asenvisoned by copyright owners
and their supportersin the academy, digitd CM S and the privatelaw of contract will replace the uncertain
terrain ddineated by far use and other statutory exemptions with a menu of neatly defined, individudly
priced usage rights from which consumers may choose.?®®  There will be, quite Ssmply, nothing left to
contest. This description, however, conveniently overlooksthe fact that, from the user's perspective, the
central issue inthe contest over usage rightsis one of inditutiond design--whether copyright owners should
be alowed to adopt such technologies of control, and the contract-based regime that they effectuate, at
dl. Fromthisperspective, the evolving publisher-consumer struggle over copy-protectionand pay-per-use
technol ogies has been one long contested exchange concerning ingtitutiona choice, the outcome of which
isdill uncertain.

Bowles and Gintis aso observe that the more powerful party to a contested exchange will attempt to

264 See Cohen, supra note 49, at 1137-42; Cohen, supranote 9, at 178; Lawrence Lessig, Tyranny in the
Infrastructure, Wired, July 1997, at 96 (Iabeling this argument the " Cohen theorem"); supra note 214 (discussing self- help asthe
endogenous enforcement strategy of choice for consumers); cf. Cohen, supra note 248, at 1019-30 (arguing that first amendment

should protect individuals who tamper with digital CMSin order to preserve their anonymity).

265 See Bowles & Gi ntis, supra note 208, at 184; supratext accompanying note 210.

266 See Hardy, supranote 5, at 235-36; cf. |. Trotter Hardy, The Ancient Doctrine of Trespassto Web Sites, 1996 J.
OnlineL. art. 7, PP 5-6 (1996) < http://www.wm.edu/law/publicationg/jol/hardy/html> (suggesting that undesired entry upon
digital "property" could be viewed, by analogy to real property, astrespass). For three years copyright owners have been
seeking legislation at the state level designed to accomplish precisely this result, along with federal legidation that would make
circumventing digital CMSillegal. See Hearing on H.R. 2281 and 2280, supranote 33. See U.C.C. art. 2B: Licenses (Annual
Meeting Draft July 1998), supra note 24, 88 2B-208, - 310, -714, -715; sources cited supra note 33. Thus, copyright owners
themselves do not seem to be relying purely on marketsto achieve their desired goals. This observation and itsimplications for
the cybereconomists’ argument about the appropriate forum for social choice are discussed infra section I11.A.2.

267 See Bowles & Gintis, supra note 208, at 184; supra note 213.

268 See supra text accompanying notes 24-32.



select productiontechnologiesthat maximize its ability to enforce its desired sandards, eventhough those
technol ogies might not be the optimal ones by some other measure. Thus, for example, in certain sectors
of the labor market, the assembly line establishes quantitative, automatically-enforced standards for work
performance; in others, the technology of choice isthe computer that measures words typed or grocery
items scanned per minute?®  Closer to the indtitutionalist mainstream, Goldberg observesthat it is Smply
rationd for partiesto seek additiond profits by dtering exising inditutions to their advantage.?’® Thedigita
rights management movement exemplifiesthis type of rationa sdf- interest, but that does not make it the
best solution for society generdly. The fact that atechnology may enable market formetion is not the sole
criterion of merit; technologies dso shape markets and entittements by creating some options and
foreclosing others>  We are back to the same question that Hardy's property-rights proposal raises,
posed in a dightly different form: Do digitd CM S enable development of the socidly optima market
sructure--i.e., the one that optimizes overdl or socid welfare? The answer, once again, depends on the
socid-wdfarefunctionthat we are seeking tooptimize. Beforeturning to that question, however, itisworth
briefly consdering how the process of collective choice through legidation affects, and is affected by, the
dynamic of contested exchange in the market for digita works.

2. Collective Action, "Rent-Seeking,” and Public Choice

The cybereconomists contend that the public-law regime of copyright and the legidative process that
produced it are inefficient and inherently coercive, and that rights in digita works should be determined
through voluntary, definitiondly private, market transactions?’? | have argued, however, that private
ordering necessarily presupposes a prior public commitment to recognizing and enforcing a particular
digtribution of entittements. Attempts to seek legidative change or clarification may, and often do, reflect
attempts by economic interest groups to capture the public process, but it does not follow that the existing
regime is entitled to any specid presumption of legitimacy. An existing regime aso may reflect the results
of earlier interest-group capture. Againg the backdrop of contested exchange, it is only reasonable to
expect interest groups to use al available venues to advance their interests.?”®  When legidative change

269 See Bowles & Gintis, supra note 208, at 186-87.

270 gee Goldberg, supranote 79, at 471-72 ("Thereis akernel of truth in the notion that institutions will adjust to
changesin technology .... However, it isalso clear that these will not be the only institutional changes that take place. The
group's incentives are not to maximize the size of the pie for society; the incentive instead is to maximize the rewards to the
group."); id. at 479 ("Why would & firm] that is actively seeking profits within the rules of the game not seek further profits by
altering the rules of the game as well--especially when its structure [as an efficient collective institution] makesit likely that it
will succeed?"); id. at 482-83 ("[T]he flow of information can be manipulated to influence outcomes.... The obvious implication
of thisisthat agroup should allocate resources toward the manipulation of information to induce favorable results."); Goldberg,
supra note 104, at 124-28; cf. Papandreou, supra note 132, at 215-16, 225 (suggesting that the development of entitlements will
be determined in part by the distribution of "power, coercion, and influence" in society).

271 Eor further discussion of this point, seeinfraPart V.

272 See suprasection I1.A.

See Calabresi, supranote 104, at 1214 ("[I1n mixed systems like ours people will use their distributional advantage

in one medium to overcome their distribution disadvantage in the other by ‘altering' or ‘corrupting' that other medium.");
Goldberg, supranote 79, at 476-81; Leff, supranote 36, at 467-69.

273



issought, the real question is whether shared conceptions of sociad welfare warrant reconsiderationof the
framework of entitlements and contract rules that supports the existing market.

Copyright owners current efforts to strengthen their existing rights suggest thet they, at leest, are well
aware that public and private redlms cannot be so neetly separated. Consstent with their philosophy of
absolute ownership and control, and with Goldberg's predictions about the causes and directions of
inditutiond drift, organizations representing the major copyright industrieshave for the last three years been
seeking legidation from Congress that would make technologies for circumventing digital CMS illega
regardless of their intended use?”*  Simultaneoudly, at the Sate level, many of the same organizations are
pursing revisons to the Uniform Commercia Code that would make standard form contract terms
imposed by digitd CMS enforceable, even if they abrogate the baance established by copyright law, as
long as consumers havethe opportunity to review the terms, and are required to indicate assent, beforefirg
usng the work.?”®  Proposed Article 2B of the UCC also would expresdy validate technological
redtrictions onaccessto and use of digita works, induding mechanisms that cut off user accessto the work
entirely in the event of a perceived breach.?® - Although neither proposal addresses the ultimate question
of copyright preemption, as a practica matter either set of changes would go a long way toward
edablishing the private-law regime that the cybereconomists propose. Indeed, itisdifficult toimagine how
their private-law model of rights in digita works could be implemented fuly without some legidative
restructuring of the current system.?’”

Public-choice andlyss predicts that consumers will experience a comparative disadvantage in the
legidative arena.  The public-choice critique of the legidative process focuses on the power of small,
well-organized interest groups to extract results more favorable than they could obtain in the market. The

2% See S, 2037, 105th Cong. (1998); S. 1121, 105th Cong. (1997); H.R. 2281, 105th Cong. (1997); S. 1284, 104th

Cong. (1995); H.R. 2441, 104th Cong. (1998); NIl White Paper, supranote 9, at app.; Hearing on S. 1284, supra note 33;
Hearing on H.R. 2281 and 2280, supra note 33; Hearing on H.R. 2441, supra note 33; Creative Incentive Coalition, Resources:
Key Questions Answered (visited Sept. 27, 1998), <http://www.cic.org/resources/fag.htm.html>; Cohen, supranote 9, at
164-71; Samuelson, supra note 9.

275 See U.C.C. Art. 2B: Licenses (Annual Meeting Draft July 1998) supra note 24, § 2B-208. At the NCCUSL's July
1998 annual meeting, the commissioners approved a motion directing the drafting committee to amend Article 2B to allow judges
to abrogate terms that violate "public policies relating to innovation, competition, and free expression.” However, the next draft
of Article 2B, which was supposed to incorporate the motion, substantially altersitslanguage, omitting any mention of
"innovation” or "free expression” and referring only generally to "fundamental public policy.” See U.C.C. Art. 2B: Licenses
(Annual Meeting Draft July 1998), supra note 24, 8§ 2B-105(b) & notes.

278 See U.C.C. Art. 2B: Licenses (Annual Meeting Draft July 1998), supra note 24, §§ 2B-310, 715; Cohen, supra note

49, at 1096-1101.

217 Thisis certai nly true for Hardy's proposal, as Hardy acknowledges. See Hardy, supranote 5, at 257-58. He does

not explain why legidation establishing a private-property regime would be less coercive than the current Copyright Act. Itis
conceivable that a private-law regime based solely on the use of contract to opt out of the copyright system could be
implemented viajudicial refusal to hold such contracts preempted. See supra text accompanying notes 80-88 (discussing the
Copyright Act's preemption of "equivalent" state law rights). As noted above, however, courts have differed on the
enforceability of "shrinkwrap" license terms as a matter of contract law. See supranote 70. Proposed Article 2B would
effectively overrule decisions denying enforceability.



theory positsthat collective actionisless likely to occur whenaninterest group has many membersand the
benefits of proposed legidation would be diffuse. Under those conditions, group members are likelier to
conclude that the costs of collective action outweigh the benefits, and/or to engage in opportunistic free
riding on others efforts?®  Consumers are a paradigmatic example of this sort of group. To an extent,
predictions of consumer disempowerment are overstated; as Peter Schuck points out, consumer advocacy
groups have achieved legidaive successes that defied the predictions of public choice theory.?”®

Certainly, however, there is no reason to think that consumers are more likely than copyright ownersto
exert undue influence over the content of copyright legidation.?®®  As noted above, copyright owners have
along history of seeking, and receiving, expanded rights and other specia protections from Congress28

Consumers power to affect the positive content of rules governing the distribution of entitlements may be
greater inthe legidative arena thaninthe market, however. Asaninitia matter, wehave seen that collective
actionaso plays animportant strategic role inthe consumer mass market; consumer groups face the same
obstacles to organization in ether venue. But, as discussed above, consumer power in the marketplace
flowslargdy fromthe negetive "power to switch" asexercised by individuds. Consumerscannot damthe
right or authority to participate in decisions about product development, or in the selectionand drafting of
standard form contract terms, in the same way that they can assert a right to be heard by their elected
representatives.?®>  Second, just asdigital communicationstechnol ogies can reduce consumers collective
action costs in markets, they also can reduce the costs of collective action directed a government. Due
to a combination of these two factors, the Digitad Future Codition, a codition of public interest and
consumer groups that has made extensive use of the Internet, kept the proposed legidation banning
circumventiontechnol ogies stalled in committee for over two years.?®®  During that time, the codlition and
its members worked with sympathetic legidators to submit competing legidation and to propose

278 See Olson, supranote 247, at 33-36, 43-52, 124-31.

See Peter H. Schuck, Against (and for) Madison: An Essay in Praise of Factions, 15 YaleL. & Poly. Rev. 553,
566-67 (1997); see asoid. at 576 (noting that group size and funding are not the only advantages that count).
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280 e cybereconomists do not argue this expressly, but only that the legislative process is comparatively costly and
therefore less efficient than the market. Asin the Lochner-era cases, however, the clear implication is that legislation intended to
protect "have-nots" is no less invasive of economic liberty--and indeed, very likely more so--than legislation intended to protect

"haves." See supranote 115.

281 see supra text accompanying note 100.

22 see dlso Schuck, supra note 279, at 576-78 (cataloguing potential sources of advantage, other than group size and

funding, for interest groupsin the legidative arena). Representatives of consumer groups have had greater difficulty penetrating
the UCC drafting process, which does not involve public officials. See U.C.C. Art. 2B: Licenses (Annual Meeting Draft July
1998), supra note 24 (listing members of drafting committee); id. at Preface: Part | (describing drafting process); Gail Hillebrand,
The Uniform Commercial Code Drafting Process: Will Articles 2, 2B and 9 Be Fair To Consumers?, 75 Wash. U. L.Q. 69, 81-93
(1997). The default rules that govern consumer transactions also are one step removed from copyright concerns. It seems
reasonable to suggest that with each degree of removal, the benefits of collective action become more difficult for individual
consumers to value, with the result that the barriers to collective action are even harder to overcome.

283 gee Angela Drolte Gregorits & Jennifer B. Lucas, Most Information Age Legidation Stalled By Lack of Consensus,

Hill Sources Say, 66 Pat., Copyright & Trademark J. 2259, 2261 (1997); Cohen, supranote 9, at 164-71; Digital Future
Coadlition, Collected Position Papers, Letters, and Press Releases (visited Nov. 4, 1998) <http://www.dfc.org/>.



amendments to the opposing bills--stepsthat they would not have been able to take in the consumer mass
market.?®* Asaresult of thisinput, the anti-circumventionlegidaionultimaey enacted differs significantly
from that originaly proposed.?®®

Nonethdess, the fact that consumers may have dightly more power, or adifferent kind of power, in the
legidaive arenathan in the market does not take us very far toward understanding whether their influence
on the legiddtive process is "undue.” Deciding how much influence is "proper” for a particular group
requires reference to what Einer Elhauge has described as "normative basdlines' concerning the rules of
decisionin socid choice Stuaions?®  For the cybereconomists, asfor public choicetheorists generdly,
the impliat normative basdine is that legidaive outcomes should not differ from those obtainable in the
(exigting) market, and that the efficient outcome in either venue is that which maximizes private wealth. 28

Thus, should consumers manage to obtain legidation that limits copyright owners "liberty of contract” or
derogatesfromther control of their property, the cybereconomists probably would find a primafacie case
of abuse. But, as section I1.B discussed, in the case of copyrighted works one cannot Smply assume that
private wealth and socid welfare are equivaent.®  Once one alows for abroader conceptionof overall

284 see Digital Era Copyright Enhancement Act, H.R. 3048, 105th Cong. (1997); Digital Copyright Clarification and
Technology Education Act of 1997, S. 1146, 105th Cong. (1997); Digital Future Coalition (visited Oct. 11, 1998) <
http://www.dfc.org/>.

285 pifferent versions of the proposed |egislation were passed by the Senate on May 14, 1998 and by the House on
Aug. 4, 1998. See Digital Millennium Copyright Act of 1998, S. 2037, 105th Cong. (1998); WIPO Copyright Treaties
Implementation Act, H.R. 2281, 105th Cong. (1997); Senate Approves Digital Copyright Act; Similar Proposal Moving Through
House, 66 U.S.L.W. (BNA) 2710 (1998). The Senate version--essentially the same as the version backed by copyright owner
groups--would have imposed an outright ban on circumvention of digital CM S, with afew narrow exceptions. The House
version--essentially the version adopted--instead imposes a two-year moratorium on the anti- circumvention provision and
requires ongoing oversight by the Librarian of Congress to determine the provision's impact on access to and fair use of digital
works. Compare S. 2037, supra, § 103 with H.R. 2281, supra, § 3; see DMCA, supra note 114. Although the Act includes aban
on circumvention technologies that is not directly subject to the moratorium and oversight provisions, it also contains exceptions
for software reverse engineering and encryption research. See DMCA, supranote 114, at § 103. Finally, it provides that the
extrarights granted to copyright owners shall not be construed to "enlarge or diminish any rights of free speech or the press for
activities using consumer electronics, telecommunications, or computing products.” Seeid. The Digital Millennium Copyright
Act is by no means an unqualified "victory" for consumers; for example, it does not contain the across-the-board fair use
exemption to the anti-circumvention provision that consumer groups had proposed. See H.R. 3048, supra note 284; S. 1146,
supra note 284. Nonetheless, the Act contains important safeguards that were not in the bill as originally proposed.

Particularly in light of this example, it isimportant to stress the narrowness of the argument made in the text. The claimis not
that consumers have equal or even substantial bargaining power in the public arena, but only that the potential existsin that
areng, asit does not in the market, for consumers to exert power in amode that is other than purely reactive, and thus to shape
policy. In that respect, consumers appear to be slightly better off. Cf. Goldberg, supranote 79, at 491 ("The point is that as
badly as the consumer islikely to fare in the legidative arena, heislikely to be relatively better off than if he were 'free' to
negotiate voluntary agreements to determine liability."). Ultimately, the distinction may not count for much; on that question, it
istoo soon to tell.

286 See Elhauge, supra note 102, at 49-52.

27 seeid. at 53-56; cf. Hovenkamp, supra note 98, at 98-104 (discussing public choice theorists presumption of

inefficiency in "political markets'); supratext accompanying notes 112-16.
288 Nor, | would argue, can one do so in most other cases. See Bromley, supranote 36, at 175-83; Veljanovski, supra
note 104, at 19.



socid welfarethanthat reflected inmarkets, it is at |east possible that nonmarket mechanisms for collective
choice may bring us closer to achieving it. The legidative process operates differently than the market by
desgn; it is intended to maximize votes, not wedth, and reflects a considered judgment that
vote-maximization is often the better test of apolicy's vaidity.?®® Whether the legidative process or the
exiging market isthe better arena for determining the scope of rightsin digital works depends on how the
societal goals of access and progress are understood.”®  To that question we now turn.

B. Information and Socid Wdfare

Because the cybereconomists assume that maximizing the monetary reward to copyright owners will
produce the greatest gain for society as awhole, theyleave unexplored the questionwhether socid interests
and socid welfare might be better served by alimited-entitlementsregime that enables some uncontrolled
access to and use of digitd content. In fact, there is reason to doubt that the cybereconomists
market-based mode capturesthe total socia vaue generated by transactions in creative and informationa
works. Recent work in the economics of information suggests that these transactions generate shared
positive externdities that must be considered when comparing the exiging limited-entitlementsregime with
possble dternatives. Many of these benefits are experienced as public goods and likely would be
underproduced under a private-law regime of rightsin digitd works. Thus, under such aregime, the mix
of benefits and costs generated by creetive and informationa works would be different than it is now.

To vauethese dternatives accuratdy, we must define the gpplicable socid welfare function. How should
"access' and "progress”’ be understood, and why? \Which combinationof benefitsand costsis optima? A
more comprehendve understanding of individud preferences and mativations requires that we consider
both market and nonmarket answersto these questions. Creetiveand informationa worksaffect individua
and socid self-determinationin a variety of ways, many of which are not registered, much less measured,
by markets. 1t would be reasonable and entirdy legitimateto concludethat the current limited-entitlements
regime, or something like it, is best-suited to promote our society's distinctive blend of market and
nonmarket values.

1. BExternditiesin Information Markets

289 See Hovenkamp, supra note 98, at 81-89, 94-106; see a so Bromley, supra note 36, at 224 ("[I]f markets do not

perform well in agiven situation, isit valid then to judge non-market processes by market performance indicators?'); Leff, supra
note 36, at 468 ("[I]t is at least plausible that the 'weaknesses in the political system, such asits frustration of allocational
efficiency, are really complementary to, or even corrective of, ‘weaknesses' in the economic system, such asits tendency to
distribute power in proportion to wealth ...."); Stearns, supranote 102, at 1240-45 (showing that legislatures are better suited
than markets to correct for some types of market failure); cf. Goldberg, supranote 79, at 481 ("The voting power of the poor
might be relatively stronger than its financial power.").

29 ¢t Herbert Hovenkamp, Exchange on Public Choice, 57 U. Chi. L. Rev. 840, 842 (1990) ("It is easy to begin with

the observation that policymaking is indeterminate, and conclude by finding fault with the democratic institutions or procedures
that we use for making policy decisions. But often the failure is not in the institutions or procedures, but rather in our inability to
produce objectively correct answersto policy questions.").



Assessment of the socid value produced by a given digitd intellectua property regime would be
incomplete without inquiry into the externalities generated by transactions in crestive and informationa
works. Y et the cybereconomists market modd for digital property rightsleavesthe topic of externdities
amost entirdy unexplored.®®®  In part, this may be due to a curioudy circular approach to analyzing
externdities that has emerged within the neoclassically-grounded branch of the new inditutional
economics.®?  In his pioneering work in the study of property-based indtitutions, Demsetz argued that
private inditutions will evolve in the way that maximizes overdl efficiency, and defined externdity as any
activity the interndization of which is precluded by transaction costs.?*  As Papandreou observes, "[i]t
would seem then that externdity poses no efficiency problems, snce taking beneficid and harmful effects
into account where transaction costs are too high would lead to efficiencylosses. Infact, a any giventime,
the economic system would seem to be tautologicdly efficient'?®*  Thus, one might expect new
inditutional scholarship in the Demsetz mold to devote scant attentionto the questionwhether a particular
externdlity (here, uncompensated benefits to information consumers) might require or justify a particular
indtitutiona structure (here, divided or "incomplete’ entitlements) despite higher transaction codts.

Possibly, though, the cybereconomists may have failed to consder externdities relating to a pure
property-and-contract approach to digital works because it is difficult to understand what externditiesin
informationmarkets might look like. The externditiestrested inthe economicsliteraturetend to bethekind
that have perceptible effects on the physical world-- pollution, overfishing, and soon.?®>  Information, by
contrast, isintangible; as aresult, its effects on society and socid structure are poorly understood.®®  In
addition, as James Boyle has observed, because the neoclassical market modd presumes perfect
information, it is particularly unsuited to andlyzing transactions of whichinformaionisthe object.?” Might
there be identifidble externdities in information markets, and if so, wha can they tdl us about the
gppropriate inditutiona structure(s) for such markets?

These questions are complicated by the fact that the precise definitionof "externdity” isunclear. Leading
candidatesindudethe falure of markets to form, the Demsetz transaction-cost approach (which modifies

21 keeping with the metaphor of Newtonian physics, and in the spirit of efforts to move beyond it, perhaps we

might characterize externalities as electro-magnetic emanations arising from (and undermining) the assertedly frictionless
interactions of online commerce.

292 See supra note 50.

293 See Demsetz, supranote 121, at 348.

294 Papandreou, supra note 132, at 198.

295 See, e.g., Cooter & Ulen, supranote 25, at 38-40, 139-46; Demsetz, supra note 121.

29 Although there is a substantial political theory literature addressing these questions, economists studying the

effects of information have tended to focus more narrowly on information about the objects of transactions, rather than on
information as the object of transactions. See Boyle, supra note 168, at 29, 35-41 (discussing the conundrum that the
neoclassica "perfect-information” model for market transactions presents for transactions in information). But see R.H. Coase,
The Economics of the First Amendment: The Market for Goods and the Market for Ideas, 64 Am. Econ. Rev. 384 (1974). For
recent efforts to address the unique theoretical problems posed by an information-based economy, see Del ong & Froomkin,
supra note 40; Danny T. Quah, The Invisible Hand and the Weightless Economy, London School of Economics, Centre for

Economic Performance, Occasional Paper No. 12 (Apr. 1996) <http:// cep.lse.ac.uk/papers/occasional/downl oad/op0012.pdf>.

297 See Boyle, supranote 168, at 29, 35-41; see also DelL.ong & Froomkin, supra note 40.



the market-failure test), coercion (in the sense of costs or benefits imposed upon third parties in an
interdependent system), and what Papandreou terms a " phenomenologica approach” that focuses on
oecific events suchas pollutionor over-harvesting of anatural resource.?®®  Papandreou digtillsfrom these
definitions two potentidly conflicting senses of "externdity”: (1) aconsequentialist sense, whichheinterprets
asidentifying the fallure of a current system/ingtitutionto optimize an agreed-on socid-welfare function; and
(2) an intringc-characterigic sense, which he interprets as identifying only those failures to optimize that
flow from the absence of an intrindcdly vaued inditutiond structure--for example, the absence of private
property rights®®  He demonstrates that both senses are present to some degree, and in tension, in each
definition.

Returning briefly to the Demsetz gpproach, it should be obviousthat, from asocieta perspective, whether
entitlements should be reconfigured to internalize a particular externdity depends on much more than the
parties perceptionof the tradeoff betweenthe externdity and the transaction costs. Concluding that private
assessment of transaction costs will produce the optimd institutional structure requires at least two
counterfactua assumptions. One must assume that overal or socia benefitsand costs are Smply the sum
of private monetary benefits and costs, and that private partieswill not engage in rent-seeking behavior
designed to dter the rulesto their advantage*® Asthe discussionin Part 11 and section 111.A suggests,
inthe context of copyright each of these propositions isdebatable, to say the least. That copyright owners
have discovered a way to reconfigure transactions that currently generate sgnificant uncompensated
benefits in order to capture those benfits for themsdves says nothing about whether the result will be
efficent from a societal perspective; indeed, there is good reason to believe otherwise. Moreover,
rent-seeking behavior by copyright ownersisthe rule rather thanthe exception. The cybereconomidts, like
Demsetz before them, escape the uncertaintiesthat these observations introduce into the efficiency andyss
by resorting (impliatly) to Papandreou's second definition of "externdity,” and posting the normative
superiority of private property and contract rights.

The pure (non-neoclasscal) inditutiondist gpproach to externdities avoids these difficulties, but at the
price of indeterminacy. Inditutiona theory begins by recognizing that individua choice is constrained by
boththe individud'sresources and the menu of opportunities presented by exiding legd indtitutions. In this
sensg, individua choice is always (to a degree) coerced.®®  Externdities, therefore, are the costs and
benefits that a particular regime of entitlements and resource digtribution imposes on individuds via the
condraints it places on their choices”  Because ingtitutiona theory expresdy acknowledges the

2% See Papandreou, supra note 132, at 13-68 (describing debate over correct definition and summarizing the leading

approaches).
299 ;
Seeid. at 169-81.

300 seeid. at 200-02.

301 See Samuels, Welfare Economics, supra note 36, at 9, 11-15; see also Bartlett, supra note 102, at 43-44.
See Bartlett, supra note 102, at 43-44; Ezra J. Mishan, The Effects of Externalities on Individual Choice, 1 Intl.

Rev. L. & Econ. 97 (1981); Samuels, Welfare Economics, supra note 36, at 52-53; cf. Victor P. Goldberg, Production Functions,
Transactions Costs and the New Institutionalism, in Issuesin Contemporary Microeconomics 395, 399-400 (George Feiwel ed.,
1984) (defining "transactions costs" as "a shortfall from what could have been achieved if [existing] institutions worked
perfectly").
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contingency of costs and benefits, it is ultimatdy less contingent and broader in scope than the Demsetz
approach; rather than taking the exiging legal and market framework as given, it allows consideration of
dterndive entitlements structures and digtributive concerns. One cannot choose between different systems
of entittements and their corresponding externdities, however, without some a priori notion of vaue3®

Thus, an agreed-on social welfare function--as required under ether of Papandreou's two
definitions--becomes centra to further andyss.

Finally, Papandreou's two senses of externdity raise adefinitiona problem of their own concerning the
concept of podtive externdity, or uncompensated benefit. Using Pgpandreou's consequentiaist
formulation, one might define a pogitive externdity as overperformance, or optimization to a degree that
exceeds expectations, by a current sysenvinditution. Using hisintrindc- characterigtic formulation, one
might say that "pogitive externdity™ refersto the presenceof anintringcaly valued ingtitutiona Structure even
where that structure is not necessary to optimize sociad welfare. It is hard to see how ether of these
definitions differs from aconclusionthat the current sysem/ingditutionis performing well withrespect to the
agreed-on criterion of socid welfare, even though the benefit in question is not the subject of a market
exchange3* If so, perhaps the socid-welfare function requires modification to encompass nonmarket
indicia of satisfactory performance. With these definitiond issuesin mind, | turn to the specific problem of
externditiesin information markets.

It has long been recognized that certain types of high-technology informationa works create a species of
externdity characterized as "network effects.” Network effects arise when consumers derive increased
utility from agood as other consumers purchase the same or compatible goods3®  Computer operating
systlems are one example of such a good. As a particular operating system becomes more prevalent,
software devel opers write more gpplications for that operating system, which in turn gives consumersa
greater range of options.*®  Computer applications programs and user interfaces aso generate network

303 gee Samuels, Welfare Economics, supra note 36, at 61.

304 one might seek to avoid this difficulty by characterizing the effect’'s absence under alternative institutional
structures as a negative externality; however, thistoo merely seems a convoluted way of acknowledging the current structure's
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305 5ee Michael L. Katz & Carl Shapiro, Network Externdlities, Competition, and Compatibility, 75 Am. Econ. Rev.

424 (1985); Lemley & McGowan, supra note 225, at 6 (citing Katz & Shapiro, supra, and Joseph Farrell & Garth Saloner,
Standardization, Compatibility, and Innovation, 16 Rand J. Econ. 70 (1985)); see also S.J. Liebowitz & Stephen E. Margolis,
Network Externality: An Uncommon Tragedy, J. Econ. Persp., Spring 1994, at 133 (arguing that the concept of "network
externality" should be narrowed to exclude so-called "pecuniary" externdlities or indirect network effects, which merely reflect
the ordinary functioning of markets).

306 See Katz & Shapiro, supra note 305, at 424-25; Lemley & McGowan, supra note 225, at 496-97; Mark A. Lemley
& David W. O'Brien, Encouraging Software Reuse, 49 Stan. L. Rev. 255, 287 (1997); Peter S. Menell, Tailoring Legal Protection
for Computer Software, 39 Stan. L. Rev. 1329, 1340-45, 1357-58 (1987). It isworth noting that consumers also may experience
negative network effectsif "lock-in" perpetuates a particular software platform or standard even after more desirable aternatives
have emerged. See Lemley & McGowan, supra note 225, at 505-06; Menell, supra, at 1342-43.



effects as they become more popular. Consumers benefit from the ability to share files and migrate them
betweenplatforms, and fromdecreased retraining costsas gpplications and interfaces become standardized
among employers3"’

Less attention has been paid to the question of whether other types of creative and informationa works
also generate network or other externdity effects. From time to time, judges and scholars writing about
far use have referred to the "externd™ or societal benefits generated by a particular use of copyrighted
content.3®® However, until very recently, none has attempted to develop amore detailed economic model
of these benefits®®  As aresult, the understanding of the positive externalities generated by crestive and
informational works remans vague, in contrast to the seeming edegance and precison of the
cybereconomigts "Newtonian” model of a frictionless trading environment.

Itispossble, however, to concelve of an economic mode in which the shared benefits of information are
the central focus rather than a peripheral concern.  Technologist Philip Agre notes the importance of

307 See Philip H. Dybvig & Chester S. Spatt, Adoption Externdlities as Public Goods, 20 J. Pub. Econ. 231, 231-32

(1983); Lemley & McGowan, supra note 225, at 497; Lemley & O'Brien, supra note 306, at 287; Peter S. Menell, An Analysis
of the Scope of Copyright Protection for Application Programs, 41 Stan. L. Rev. 1045, 1066-71 (1989).

308 See, e.g., Sony Corp. of Americav. Universal City Studios, Inc., 464 U.S. 417, 478 (1984) (Blackmun, J.,

dissenting) (observing that scholarly use of a prior work "produces external benefits from which everyone profits'); Fisher, supra
note 26, at 1768-74; Gordon, supra note 28, at 1630- 32; Adrienne J. Marsh, Fair Use and New Technology: The Appropriate
Standards to Apply, 5 Cardozo L. Rev. 635, 672-73 (1984) ("[F]air use has often been associated with 'nonmonetizable' values
for which market situations do not exist or with ‘external benefits for which compensation is difficult to realize.” (footnotes
omitted)); M.B.W. Sinclair, Fair Use Old and New: The Betamax Case and its Forebears, 33 Buff. L. Rev. 269, 282-83 (1984)
("Taking into account the externality of societal interest and benefit isacrucial aspect of fair use analysis--indeed, it isthe
cornerstone of American copyright law."); Jeremy Waldron, From Authors to Copiers: Individual Rights and Socia Vauesin
Intellectual Property, 68 Chi.-Kent L. Rev. 841, 861 (1993); Anastasia P. Winslow, Rapping on a Revolving Door: An Economic
Analysis of Parody and Campbell v. Acuff-Rose Music, Inc., 69 S. Cal. L. Rev. 767, 793 n.143 (1996) (noting that when
"society reaps a benefit from which the transacting parties do not profit,” private transactions "will fail to produce the optimal
amount of the benefit-generating activity"); see also Glynn S. Lunney, Jr., Lotusv. Borland: Copyright and Computer Programs,
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externalities).
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discursive spaces within which cultures define vaues and set policy agendas®!® He obsarves that, in
additionto fadlitating Newtonian markets, informationand networked informationtechnol ogies condtitute,
and are condtituted by, knowledge communities®!  (In fact, this phenomenon has aways existed--
consder, for example, The Wedlthof Nations, The Federaist Papers, Das Kapital, or Mein Kampf--but
itis quite possble that digita networks amplify its effects) It isthrough thisirreducibly reflexive process,
manifested in the public sphere as wdl as in the market, that the socia meanings and structural roles of
information are created and defined.3?  Agre's andysis of the role of information and the centrdity of the
public sphere in the process of socid sdf-definition suggests that where information is concerned, the
neoclassca market model getsnotions of vaue exactly backwards. Societal benefits (and costs) fromthe
dissemination of information and the spread of information networks are not "an artifact of margina
‘externdlities "; rather, they are centra elementsin the socid welfare equation.®®  What is needed isan
economic mode! that takes these e ementsinto account.

One place to begin congtructing such an economic model is a provocetive theory about the externdity
effects of information advanced by media scholar Benjamin Bates®*  Bates takes as his starting point the
generaly- accepted observation that information goods fail to satisfy "basic economic and optimdity
conditions' suchasthe equdity of margind cost and margina revenue.3'® Batesarguesthat thisobservation
results from falure to identify al of the costs and benefits associated with information exchange. In
particular, the use of information creates "ancllary vaue' for parties other than the immediate user, and
Bates contends that this vaue should be factored into an economic model of the informationmarket. The
model should include not only "ancillary private vdue," but dso the "ancillary socid vaue' that accruesto
society generally.3®  Examples of the later include the benefits to society that flow from the use of
information goods in education.®!” Bates suggests that markets recognize certain types of ancillary value,
but that ancillary socia vaue generdly is not recognized by markets, and so is redlized as a positive
externdity.>'®  If so, then absent some form of government involvement in information markets, "firms and

310 gee Philip E. Agre, The Internet and Public Discourse, 3 First Monday (1998) [hereinafter Agre, Public Discourse];

Philip E. Agre, Mixed Metaphors: Inscribing Social Visions in Networked Computers (1997) (unpublished manuscript, on file
with author) [hereinafter Agre, Mixed Metaphors].

31 gee Agre, Mixed Metaphors, supranote 310, at 15-16.

Seeid. at 15-17; cf. Lawrence Lessig, The Regulation of Social Meaning, 62 U. Chi. L. Rev. 943 (1995); Cass R.
Sunstein, Social Norms and Socia Roles, 96 Colum. L. Rev. 903 (1996).

813 See Agre, Mixed Metaphors, supranote 310, at 16-17; cf. T.G. Lewis, The Friction-Free Economy: Marketing
Strategies for aWired World 2-20 (1997) (arguing that digital information markets do not obey neoclassical microeconomic
principles); Quah, supra note 296, at 7-10.

314 See Benjamin J. Bates, Information as an Economic Good: Sources of Individual and Socia Vaue, in The Political

Economy of Information 76 (Vincent Mosco & Janet Wasko eds., 1988).
315
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Seeid. at 79. Neoclassical microeconomic theory holds that the supplier of a good will set the price so that, at a
given level of demand, marginal revenue equals marginal cost. See Cooter & Ulen, supranote 25, at 25-26.

316 See Bates, supra note 314, at 81-84.

317 Seeiid. at 81-84. Bates defines "ancillary private value" as a benefit that accrues to the information supplier. See

id. This approach seemstoo narrow. One might also include under this heading benefits that flow to other identifiable private
parties, as distinct from benefits that flow to society as an undifferentiated whole.

318 seeid. at 84-85.



individuds are more likely to overconsume information goods with high ancillary socid costs and
underconsume those with high ancillary socid benefits'1°

A second source of insight into the diverse kinds of value generated by transactionsin information is C.
Edwin Baker's pioneering exploration of the patterns of supply and demand in mass media markets.>?°
Baker identifiesten categories of externdities produced by mass media products, including the "quality of
public opinion and political participation”; recipients interactions with others; recipients impact on the
information products available to others; "exposing and deterring abuses of power"; diffusonofinformation
to nonpaying recipients; and positive and negdive effects on the information's subjects and sources.®?!
Some of these externdities accrue to didtinct third parties, but many conditute ancillary socid vaue (or
loss). Nor should thissurprise us. Logicdly, the nature and qudity of the information avallable within a
community will affect the nature and quality of human choices and interactions, individua and collective,
in both the market and the public sphere3? Like Bates, Baker reasons that mass media products that
generate net socia benefitswill tend to be underproduced. He also demondtratesthat the demand for mass
media products is shaped by the priorities of advertisers and thus presents a distorted picture of actua
audience demand evenwithout regard to externdities®* He concludesthat the demand expressedin mass
media markets cannot possibly be a rdiadble or complete indicator of information products vaue, or of
audience needs and desires3*

These arguments about the importance of "andillary” effects are based on the inherently transformetive
natureof information.®® It islikely, however, that some ancillary socid value aso results from the current

319 4. a 86; see also Coase, supra note 296, at 389-90 ("[1]f we ... use for the market of ideas the same approach ...

[as] for the market for goods, it is apparent that the case for government intervention in the market for ideas is much stronger
than it is, in general, in the market for goods.").

320 5ee C. Edwin Baker, Giving the Audience What It Wants, 58 Ohio St. L.J. 311 (1997).

Seeid. at 350-66; see aso Mishan, supra note 302, at 134-35 (classifying intellectual and cultural goods as "merit
goods' or "demerit goods" based on the "interdependent utilities' they produce); cf. Fisher, supra note 26, at 1769-74
(identifying education, public debate, cultural diversity, and public access to information as among the social benefits produced
by copyrighted works); Loren, supra note 111, at 49-54 (focusing on the socially- valued activities enumerated in § 107, the
Copyright Act'sfair use provision).

322

321

See Agre, Mixed Metaphors, supra note 310; Agre, Public Discourse, supra note 310; Baker, supra note 320, at
352-58; Cohen, supra note 248, at 1006-07; Niva Elkin-Koren, Copyright Law and Social Dialogue on the Information
Superhighway: The Case Against Copyright Liability of Bulletin Board Operators, 13 Cardozo Arts & Ent. L.J. 345, 400 &
Nn.284 (1995); Netanel, supra note 36, at 347-51.

323 See Baker, supra note 320, at 328-29, 333-37, 336 (showing that "the success of advertiser-supported media will
result in failure of more differentiated, competitive daily newspapers, of some genera audience magazines, and of magazines that
appeal to groups whose interests do not overlap with use of any particular set of consumer products' (emphasis added)); id. at
337-46 (showing that, in advertiser-supported media, competition among media products designed for the same demographic
group wastes resources, drives out media products that might appeal more strongly to diverse groups, and thus produces less

overal value); see also Bagdikian, supra note 226, at 111; Baker, supra note 226.

324 Baker is skeptical about the value of the market as a measure of socia value in any event. See Baker, supra note

320, at 385-97; infra text accompanying notes 337-51.

325 gee Bates, supra note 314, at 81 ("The use of information changes the system, not only for the individua using the

information, but for othersaswell. Clearly, such changesin the system can result in changes in the status, relationships, and



common-ownership  dructure  of crestive and informational content, which facilitates
cross-pallination--whichinturnamplifiesinformation'strandformative effects. Inarelated vain, bothMark
Lemley and Lydia Loren have suggested that certain uses of copyrighted works that produce
uncompensated socia benefits "may not be efficently produced under a property rights licenang
scheme.®®  Thisis so, they argue, because the would-be user cannot capture the full value of his or her
useasrevenue. Accordingly, he or she will tend to undervaue the use, and will be unwilling to pay the price
that the copyright owner demands®?” A particularly clear example is the reverse enginesring of
copyrighted software, which benefits competition in the abstract.3®  In other cases, such as news
reporting, public criticism and comment, scholarly research, and dassroom ingruction, users may be
disndined (or smply unable) to pass increased license fees through to ther customer base because of
limitations imposed by other ingtitutional and socid vaues--for example, the value placed on the free
exchange of ideasin education, scholarship, and public debate, or the vaue placed onaccessto free public
libraries and school s

In sum, the foregoing analysis suggests that the current market for creative and informational works
generatesat least two different kinds of ancillary socid benefit. Firg, society--and dl of theindividuaswho
compriseit--redlizes benefitsfromthe content of certain works. Crestive and informationa workseducate
and inform the public, shape individud and community perceptions of the world, and set the parameters
of public debate®* Because positive externdlities, by definition, are not compensated inthe market, one
would expect most of the demand for many works that generate podtive externdities-most scholarly
books and many speciaized or technicd journds, as wdl as the textbooks and other materids used in
dementary, secondary, and university classrooms-to arise in the public and educational sectors.®!

opportunities of others within the system ...."); Baker, supra note 320, at 349 ("Many, probably most, of the media's effects on
third parties occur through media content's effect on its audiences' thinking, beliefs, preferences....").

326 Lemley, supranote 6, at 1056; see also Loren, supranote 111, at 51-53; Weinreb, supra note 104, at 1242.

327 gee Lemley, supranote 6, at 1056-58; Loren, supranote 111, at 51- 53; see also Gordon, supra note 128, at 1042.

328 See Lemley, supranote 6, at 1057-58; see also Lemley & McGowan, supra note 225, at 71-73 (describing social

benefits accruing from reverse engineering of industry standard software platforms).

329 See Elkin-Koren, supranote 6, at 111-13; Lemley, supranote 6, at 1056-57; Netanel, supra note 36.

330 See Agre, Public Discourse, supra note 310; Agre, Mixed Metaphors, supra note 310; Baker, supra note 320, at

350-66; Cohen, supra note 248, at 1006-07; Elkin-Koren, supra note 322, at 400; Fisher, supranote 38, at 10-12; Fisher, supra
note 26, at 1768-74; Netanel, supra note 36, at 347-51.

33! Cons der, aswell, public television, public radio, and public arts funding programs--all of which are perennially
challenged by those who believe the market is the best determinant of public benefit. Bates's theory casts additional doubt on
that view. See generally Baker, supra note 226; Cass R. Sunstein, Democracy and the Problem of Free Speech (2d ed. 1995);
Baker, supra note 320.

Indeed, for these reasons, Baker suggests that the incentive system established by copyright is perverse. He contends that by
placing a premium on entertainment value and affording low protection to primarily factual works, copyright encourages the
production of works with low social value. See Baker, supra note 320, at 326; see also Breyer, supra note 26, at 286-87
(suggesting that other, nonmarket systems for funding original expression might be better tailored to encourage the production of
"serious' works); Lunney, supra note 6 (arguing that strong copyright protection for works with primarily entertainment value
creates an unacceptable opportunity cost for society); Weinreb, supra note 104, at 1240-41 (noting the potentially market-
distorting effect of the legislative grant of copyright). That result isless a consequence of copyright's protection of original



Second, socid benefit accrues from the rights to access and use unprotected, public domain dements of
exiging works, and to re-use and transform exising works in certain settings and circumstances. These
rightsand practiceslead to the development of creative and scholarly talentsand, ultimatdly, to the creation
of new works--from which society may benefit further.

In part, of course, information goods fail to satisfy what Bates identifies as "economic optimdity
conditions' because of the existence of intdllectud property rights, which are expresdy designed to alow
pricing above margind cost.**?>  Thus, the intellectual property Ssystem accepts as inevitable a certain
amount of "deadweight 10ss."®*®  The argument that monopoly pricing issufficient to explain the peculiarities
of information economics, however, begs the question. If the public is willing to pay the prices set by
copyright owners, we must ask what the public believesit is paying for, and what copyright owners believe
they are dling. Any answer to that question must take existing statutorily-mandated public accessand use
rights into account. Individuals do not buy copyrighted works out of an abstract sense of economic
efficency or authoria desert; they buy them for the benefits they expect to receive under the existing
entitlementsregime.®** Public and university librariesand school systems purchase worksthat they believe
will generate benefits for their user communities, and count among those benefits thosethat the public law
of copyright guarantees. Copyright owners consider both types of demand and the full range of expected
uses of their works when setting prices. In short, both types of uncompensated positive externdity are
woveninto the fabric of the existing market for creative and informationd works; they are the background
conditions against which the market operates.

The cybereconomists recognize that creative and informationa works may generate benefits that are not
captured by market transactions. From their point of view, that is precisaly the problem with the current
incomplete- entitlements regime.  Digitd CMS, in contrast, will alow copyright owners to interndize
bendfits that are properly "theirs'®®  The above analysis suggests, firgt, that public access and use
privileges do not in fact represent atax on copyright owners to subsidize the reading public, as copyright
owners have dlaimed.®*® I anything, they represent a tax on the reading public to subsidize the credtive

expression, however, than of the market- and advertiser-driven system that (as Baker so well explains) rewards popularity more
highly than critical acclaim. See Baker, supra note 320, at 328-46. Moreover, as Baker realizes and as this Article attempts to
show, extending property-like protection to facts and ideas in an effort to right any perceived imbalance would most likely make
mattersworse. Seeid. at 327.

332 See Elkin-Koren, supranote 6, at 98-99; Fisher, supranote 26, at 1700-04.
See Elkin-Koren, supranote 6, at 99; Fisher, supranote 26, at 1700-04.

334 ¢y, Meurer, supra note 38, at 881 (arguing that consumers will pay more for copyrighted worksiif they know that

they can share them with family and friends).
335

333

See Hardy, Proper Legal Regime, supranote 46, at 1025-26 (characterizing private copying as an uncompensated
externality); supratext accompanying notes 152-79; see also Goldstein, supra note 28, at 178-79; John Cirace, When Does
Complete Copying of Copyrighted Works for Purposes Other Than for Profit or Sale Constitute Fair Use? An Economic
Analysis of the Sony Betamax and Williams & Wilkins Cases, 28 St. Louis U. L.J. 647 (1984); Gordon, supra note 28, at
1630-32. See generaly Netanel, supra note 36, at 323-24. This perspective underscores the institutional economists' point that

coercion isin the eye of the beholder. See supratext accompanying note 301.

336 gee supratext accompanying note 34. See aso supratext accompanying notes 156-58.



public, both present and future>¥” More important, it shedsfurther light onthe discussioninsection 11.B,
above, of the relation between public goods, private goods, and progress.

| have argued that the shift to a private-law mode of intellectua property may substantidly change the
nature of progress. Condderation of the ancillary or externdity effects of information suggests why. A
postive externdity that corresponds to a social benefit-- as opposed to an uncompensated benefit to a
digtinct third party or parties--is smply apublic good by another name:3® The same public good andysis
that is conventionally applied to creative and informational works applies equdly to the access and reuse
privileges afforded by the public law of copyright. These privileges are non-excludable; if the law and the
"gate of the copying art”" afford them to one, they afford them to dl. They are non-rivarous; one
consumer's exercise of his or her right to reverse engineer software or parody a creative work does not
prevent others from doing 0.3 Within the market arena, the ordinary consumer is unlikdly to vaue the
privileges provided for future creators highly enough to pay for them--particularly if he or she has been
reeducated to believe in the importance of paying for the right to use intellectua property, whatever the
drcumgtances.®®  But the ordinary consumer benefits immensdy from these and other privileged
uses--from access to creative and informational works in public schools and libraries, from increased
competition and greater product variety in software markets, and in countless other ways.

It follows that alowing copyright owners to interndize uncompensated benefits, as the cybereconomists
recommend, would not smply redll ocateafixed, immutable surplus fromconsumersto producers. Instead,
the property- and-contract-based model proffered by the cybereconomistswould fundamentdly dter the
socid welfare equation.  The change would be both (re)distributive and qualitative; some shared socid
benefitswould be replaced by privately- appropriated ones. Thecybereconomistscontend that their model
would increase the vaue redized by both producers and consumers of information by enabling the

B ¢t Gi nsburg, supra note 34, at 15 (characterizing the fair use doctrine, when applied to "transformative" uses of

copyrighted works, as "a hidden tax for critical creativity"). Ginsburg argues that the "hidden tax" is unjustified when fair useis
invoked to excuse purely "consumptive" uses such as private copying. Seeid. at 15-16. She overlooks, however, that there may
be areal, though indirect, relationship between present consumption and future creativity, that even purely consumptive use
may produce valuable social benefits, and that it may in any case be difficult to differentiate ex ante between those consumptive
uses that will generate future creativity and those that will not. See supratext accompanying notes 117-28.

338 1. Baker, supra note 320, at 316 n.14 ("[N]onexcludability as an aspect of a public good is usually thought of as
referring to situations where any purchaser and each nonexcluded beneficiary get roughly the same type of benefit from the good,
while the concept of externalities is more commonly used where the benefit or burden on nonexcluded third partiesis of a
different sort than that which enticed an individual purchase."). For that matter, so is a negative externality that correspondsto a
socia loss. Theanalysisin this Part focuses on the need to identify "social" externalities, or public goods, that inherein the
existing regime of entitlementsin creative and informational works, and assumes some basis for distinguishing between "good"
and "bad" public goods after they have been identified. For consideration of the latter question, seeinfra section 111.B.2.

339 see supra note 25 (defining "public goods'); Baker, supra note 320, at 316 n.14.

340 ¢, Cohen, supra note 248, at 999 (applying public-goods analysis to the right to remain anonymous when
accessing and viewing online material, and noting that "the perceived costs of forgoing access to desired reading material will rise,
and the likelihood of reader hold-out will fall, as more reading materia is technologically protected"). On the endogeneity of
consumer preferences, and their responsiveness to norms inculcated by legal and palitical institutions, see infratext
accompanying notes 351-55.



formation of markets3* That may be so. The analysis offered here suggests, however, that the correct
guestion to ask is not whether the proposed changes in digitd intellectua property rights will increase the
vaue redized by markets. Rather, the question is whether the changes will increase the overdl vaue
redlized by society--including the vaue redized both within and outside markets--under the current
system. 342

If society believes that the continued existence of certain public access and use rights is necessary to
promote access and progress mogt effectively, and that the gains to society are thus greater under aregime
of limited entitlementsin digital works thanthey would be under aregimeof "strong” private-law rights, then
digita rights management technologies and digita shrinkwrap licenses are a market falure waiting to
happen. In that case, we might plausibly concludethat divided ownership (or some equivaent adjustment)
isnecessary to offset privateparties falureto interndize fully the ancillary socid vaue of information. More
amply, in Papandreou'sterms, we might conclude that giventhe special nature of creetive and informationd
works, the current ingtitutiona structure does a better job of optimizing social welfare. At any rate, without
abetter understanding of these nonmarket effects and their relationto our conceptionof socia welfare, we
cannot say with any confidence that the cybereconomists proposd isthe right one.

2. Defining Socid Wedfare

Regardless of whether we begin the effort to modd the market in digital works by positing theinefficiency
of commonownership, by inquiring into the distribution of bargaining power, or by focusng onthe ancillary
vaue generated by creative and informational works, we discover that the modd is indeterminate without
an underlying conception of socid welfare or utility. Something must be optimized, but what? And how
should it be measured? The neoclassica mode holds that overal utility is determined by aggregeting the
preferences expressed through the market, and is optimized when goods and resources are thereby
adlocated to those who vaue themthe most. However, the notionthat the market affordsa comprenensive
and reliable account of dl redlevant human desires and supplies an accurate measure of thar fulfillment has
been thoroughly and convincingly discredited. In particular, cregtive and informationa works implicate
preferences about individua and collective self-definition that are fundamentally externd to the market.

Asaninitid matter, theneoclass cal market-based lexicon of persond preferencesand interestsisradically

34 SeeBel I, supranote 5, at 587-90, 601-08; Hardy, supranote 5, at 242-52, 254-58; O'Rourke, Copyright
Preemption, supranote 5, at 62, 70-71; see also Goldstein, supra note 28, at 178-79 ("The logic of property rights dictates their
extension into every corner in which people derive enjoyment and value from literary and artistic works. To stop short of these
ends would deprive producers of the signals of consumer preference that trigger and direct their investments.™).

342 Even assumi ng that some degree of proprietary protection is needed to induce awork'’s creation, my analysis has
suggested that, above a certain level of proprietary protection, market value and nonmarket value are inversely related. Basic
mathematics dictates that where two variables are inversely related, it isimpossible to maximize for both at the sametime. Thus,
another way of framing the problem is that we should set the level of proprietary protection for digital worksin such away asto
maximize the sum of the market and nonmarket or public good value that would result. 1f, at some point, a further increase in the
scope of protection would produce adrop in public good value that exceeds the increase in market value, we should decline to
allow the increased protection. | am indebted to Phil Agre for suggesting this train of thought.



incomplete. Numerous scholars have demongtrated that people have preferences and interests concerning
many matters—-including (for example) working conditions and interpersona interactions-that are
nonmonetizable and whally externa to the market.3*3 It follows that the market is not capable of
registering these desires, let done measuring the extent to which they have been satisfied. Moreover,
consumers qua citizens may recognize hierarchies of preferences. That is, citizens may have preferences
about the sortsof preferencesthat the law should privilege or burden, eventhough (or because) they would
not act on these preferences as consumers.® Inother words, ditizens may have preferences about what
conditutes ajugt, fair, and equitable system of socid ordering. The public process of lavmaking, which
neoclassica economigtsview asinterference withmarket-based expressionand satisfactionof preferences,
in fact affords dtizens the opportunity to express and satisfy preferences that the market ignores,
undervalues, or dissarves3®

343 See, eg., G. Peter Penz, Consumer Sovereignty and Human Interests (1986) (summarizing nonmarket interests);
Baker, supra note 36, at 34-35; Martha C. Nussbaum, Flawed Foundations: The Philosophical Critique of (a Particular Type of)
Economics, 64 U. Chi. L. Rev. 1197, 1206-12 (1997); Amartya K. Sen, Rational Fools: A Critique of the Behavioral Foundations
of Economic Theory, 6 Phil. & Pub. Aff. 317 (1977); see aso lan Shapiro, Richard Posner's Praxis, 48 Ohio St. L.J. 999, 1001-08
(1987); Veljanovski, supranote 104. "Law and economics' scholarship in the neoclassical mode recognizes these preferences, if
at all, as anomalies that need not be built into economic models precisely because the market is incapable of measuring them. See,
e.g., Hardy, supranote5, at 221-22 (arguing that nonmonetizable motives for creativity need not be factored into the copyright
incentives analysis); Steven Shavell, Contingent Va uation of the Nonuse Value of Natural Resources: Implications for Public
Policy and the Liability System, in Contingent Valuation: A Critical Assessment 371 (J.A. Hausman ed., 1993) (arguing that
economic models for public decisionmaking should not include the nonmonetizable val ue placed on natural resources because
such value is difficult to measure accurately).

34 See Jon Elster, Ulysses and the Sirens: Studiesin Rationality and Irrationality (rev. ed. 1984); Penz, supra note
343, at 41-58; Sen, supra note 343, at 313-15; Baker, supra note 320, at 401-03; Sen, supra note 343, at 335- 44; Cass R.
Sunstein, Disrupting Voluntary Transactions, in Nomos XX XI: Markets and Justice 279, 285-87 (John W. Chapman J. &
Roland Pennock eds., 1989); Cass R. Sunstein, Legal Interference with Private Preferences, 53 U. Chi. L. Rev. 1129, 1133-35,
1140-45 (1986) [hereinafter Sunstein, Legal Interference]. An exampleisa preference for affirmative action in hiring or school
admissions. Individuals might support affirmative action policies precisely because they believe that without such policies, they
would tend--either consciously or subconsciously--to favor candidates of the mgjority race. Seeid. at 1153-54.

see Baker, supra note 36, at 34-40 ("A right to define and determine one's being must include equal and real
opportunities to participate in collective constitutive decisions as well as certain liberties pertaining to individual development
and expression."); Baker, supra note 320, at 400-01; Sunstein, Legal Interference, supranote 344, at 1140-45. Of course,
reaching a policy decision requires a method of aggregating these preferences, which in turn requires some way of making
interpersonal comparisons. Neoclassically- oriented economists are right to regard this task as difficult, and public- choice
theorists are right to see the potential for bias. Nonetheless, the method employed by the neoclassicists--using dollars as
evidence of consumer preferences--does not seem prima facie more accurate or unbiased than the legislative method--using the
votes of elected representatives as proxies for constituent preferences, and then aggregating the votes. See Hovenkamp, supra
note 98, at 81-89, 94-106; Richard H. Pildes & Elizabeth Anderson, Slinging Arrows at Democracy: Social Choice Theory, Vaue
Pluralism, and Democratic Politics, 90 Colum. L. Rev. 2121, 2145-83 (1990); supratext accompanying notes 273-90. The two
methods are simply different, and might reasonably be expected to be useful in different sets of circumstances. In particular,
given the constraints on positive consumer action discussed in section 111.A, supra, and given that the market does not register
certain preferences at al, voting seems amore useful method for making collective decisions based on the second- order
preferences discussed in the text. See Hovenkamp, supra note 98, at 81- 89, 94-106; Pildes & Anderson, supra, at 2145-86; id. at
2187 ("Voting aggregates individual choices--not individua preferences."); Stearns, supra note 102, at 1240-45. If the current
system of voting isimperfect, looking for ways to improve it would seem a better route than abandoning entirely attempts to
respond collectively to preferences of thistype. See Pildes & Anderson, supra, at 2188-213.



In addition, individual preference-formation and decision patterns are subject to multiple sources of error
and inconsstency.3*  Since the future is unpredictable, individuas may miscalculate when deciding how
to act on their preferences, or be unable to forecast how their preferences will change over time.3
Alterndtivdly, due to incomplete or incorrect information or to "framing effects’ produced by
context-dependent reference points, individuas may be mistaken about what their own preferences are,
or how strongly they are held3® Bédll's argument that consumers who want to retain the current fair use
rules are smply mistaken asto their cost seems to be offered in this spirit>*°  Bell, however, does not
consder that individuds might prefer the current fair use structure for nonmonetizable reasons. The
consumey, it seems, is right except when she wants to modify existing or emerging market ingtitutions, in
which case sheiswrong. Without better informationabout why people fed asthey do about fair use, that
conclusionispremature. It isworth noting, too, that citizens preferences dso may be inconsstent dueto
the perceived incommensurability of different, sometimes competing, goods>*®°

Findly, neoclassical theories of consumer sovereignty take consumer preferences as given.®*  Modern
economic theorigts, in contrast, recognize that preferences are endogenoudly determined by a variety of
factors, indudingimitationof others, advertisng, and a variety of workplace, socid, and palitical inditutions
that seek to inculcate particular behaviors®? A particularly salient example of the latter, in the context
of digitad works, istherecent cdl for aprogram of e ementary and secondary education designed to expose
childrento the importance of intellectud property and of asking--and, presumably, paying--for permisson
touseit>® The distribution of power in a contested exchange aso will affect preference formation and
expresson. To the extent that transactions produce or congtitute people, those who wield power will be
able to shapethe wants and habits of thosewho do not.* It isthisdynamic--atered preferencesfollowed

6
See generally Cass R. Sunstein, Behavioral Analysisof Law, 64 U. Chi. L. Rev. 1175 (1997) (summarizing the insights of behavioral theory into

human preference formation and decision making).

47 See Penz, supranote 343, at 69-77.

348 Seeid. a 63-68; Robert C. Ellickson, Bringing Culture and Human Frailty to Rational Actors: A Critique of
Classical Law & Economics, 65 Chi.-Kent L. Rev. 23, 35-40 (1989); Sunstein, Legal Interference, supra note 344, at 1166-68;
Amos Tversky & Daniel Kahneman, Judgment Under Uncertainty: Heuristics and Biases, 185 Sci. 1124 (1974); Amos Tversky
& Daniel Kahneman, Rational Choice and the Framing of Decisions, 59 J. Bus. S251 (1986).

349 SeeBel |, supranote 5, at 580-81.

350 See Nussbaum, supra note 343, at 1199-1203; Pildes & Anderson, supra note 345, at 2145-75. Radin's

"incomplete commodification" proposal, see supratext accompanying note 109, with its commitment to a broadly defined
conception of "human flourishing," addresses the incommensurability of market and nonmarket values. See Radin, supra note 64,
at 62-75.

351 See, e.g., George J. Stigler & Gary S. Becker, De gustibus non est disputandum, 67 Am. Econ. Rev. 76 (1977).

See Bartlett, supra note 102, at 84-89; Bowles & Gintis, supra note 205, at 92-120; Galbraith, supra note 205, at
24-37; Chomsky & Herman, supra note 226; Douglass C. North, Institutions, Institutional Change and Economic Performance 7,
22, 42-43 (1990); Penz, supra note 343, at 89-113; Baker, supra note 320, at 404-11; Dugger, supra note 205; Lessig, supra note
312; Sunstein, supra note 312.

353 See NIT White Paper, supranote 9, at 201-10; see also Peter Jaszi, Caught in the Net of Copyright, 75 Or. L. Rev.
299 (1996); Litman, Coyright Legislation, supra note 100.

354 See Bagdikian, supra note 226, at 223; Bartlett, supra note 102, at 89-97; Bowles & Gintis, supra note 205, at
128-35; Galbraith, supra note 205, at 131-43; Baker, supra note 320, at 408-09; Bowles & Gintis, supra note 245, at 206-07;
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by altered behavior--that the Software Publishers Associationwas hoping to trigger when it threatened to
sue its members licensees who engaged inunauthorized copying.®®  This suggests, further, that the costs
of collective action noted in section 111.A, above, may be exacerbated by acculturation to the status quo.

In sum, markets are not only incomplete indicators of what people want, but thereis aso reason to be
skeptical of what marketstdl us about the fractionof human interests that they can purport to describe.®
Also, the term "market falure’ is inescapably contingent.  1ts meaning depends on the indicia of socid
welfarethat amarket is supposed to optimize, and these goas are not predetermined and may change over
time. Market failure, properly understood, encompasses not only casesin which the partiesfail to transact,
or find it too expensive, but o cases in which consensud, relatively costless transactions nonethel essfall
to produce particular outcomes that have been defined to be socidly vauable. When market inditutions
fall, use of the public process of lawmaking to reshape them is entirely appropriate. Market inditutions are
inand of humansociety, not afixed axis around which humansociety revolves®’ Their sructure, likethe
gructure of nonmarket indtitutions, is necessarily a matter for collective choice.

How might these ingghts apply to the problem of rights in digital works? Firg, Snce information is so
crucid to the congtruction of preferences (as any advertiser knows), transactions ininformationmay have
epecidly dgnificant influence on the congruction of both first- and second-order preferences.
Information--including the information contaned in works of art, fiction, and popular
entertainment--medi ates not only perceptions about what one wantsto buy, but aso bdiefs about what sort
of person one wantsto become and what socia outcomes one values®®  Accessto information, inshort,
isimportant for both individua sdf- actudization and collective salf-definition.

Sdf-actudization is an unpredictable process, however, for both individuals and societies. Itisatruism
that the desire for more information will depend on whether the perceived benefits of the information
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outweigh its cogts, but it is difficult to assesseither benefitsor costsbeforethe fact. 3° Thisis particularly
S0 in the case of more complex cregtive or informational works. The process of discovery and retrieva
of information introduces additional complications. The human mind does not dways, or even usudly,
proceed inalinear fashion, but exploits chance discoveriesand pursues unexpected links. Thefirst person
to imagine a web of information interconnected by associationd (now hypertext) links--an information
resource at once so sophigticated and so intuitive in operation that very young children can useit--did so
with these characterigticsin mind*® It is possible to begin a search without having any idea what will
prove important, and to end it with a collection of materids suggested by connections made dong the way.

The exigting public-law regime of copyright mitigates the uncertainties and path-dependenciesthat attend
the discovery and acquisition of information by alowing individuals to browse before or instead of
purchasing and to share and re-use acquired information.*®!  The cybereconomists, in contrast, suggest
that individuds should be required to search for and evauate cregtive and informationa resourceswiththe
meter running.  Individuas might plausibly believe that a degree of fortuitous, nonmetered access to
information advances their development, both as consumers and as citizens, better than Bell's system of
"fared use" or Hardy's regime of strong, undivided property entittements*? Certainly, thereisinsufficient
evidence to conclude that they do not, or that such a preference would be irrationd.

Second, in the case of copyright, there is an express congtitutional mandate that the chosen system of
exclusive rights promote "progress.” As has been frequently observed, the degree to which any particular
arrangement of rules is better or worse than any other arrangement at promoting progress, objectively
defined, is an empirica question that may be inherently untestable3®®  That formulation, however, begs
the questionwhether progressisawholly measurable quantity. Asthe recent debates about the desirability
of doning higher mammds attest, progress is at least in part a socially- determined construct.®* In
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addition, progress refers to a journey as well as a destination; hence (for example) the stringent rules
regardinginformed consent inmedi cal experimentation, and the doctrine that precludes copyright protection
for facts and ideas in order to ensure arobust public domain.*® The definition of progress in these latter
two senses is something that individuals and the community congtituted by them may have legitimate
preferences about.

The resolution of the digital copyright problemwill affect progressinunquantifigdble ways. If librariesmay
not make digital works available to the public free of direct charge, there are some potentia crestors who
will never see them.®®  Similarly, some would-be authors who wish to use digital works in ways that
copyright law congders far uses will not do so, ether for economic reasons or because the license that
governs usage rightsforbidsit. Thelocusof control over progresswill shift dightly, toward exigting authors
and away from poorer (or smply younger) authors. One could believe, as do the cybereconomidts, that
the systemissmply adjusting to curea pervasive and troublesome market falure, or to alocate future uses
of digitd worksto thosewho arewillingto pay for that privilege. Asdiscussed above, however, onecould
a so concelve the noncommodified "breathing space” the current systemalowsdtizensfor browsing, public
domain use, and far use to be a public good worth preserving--notwithstanding the fact that most
consumers do not plan to reverse engineer software or publish a parody or critica essay directed at a
literary work and would see no need to bargain in the market for the right to do s0.%¢’

Findly, indtituting aregimented system of usage rights may undermine societal normsthat have devel oped
over time to mediate the boundary between private and public rights in creative and informationa works.
38 Two examples of such norms are the practice among research scientists of photocopying colleagues
professond journa articlesthat are relevant to ther current or contemplated research, and the practice
among university professors of preparing coursepacksfor their studentsthat contain photocopied excerpts
from a variety of academic sources. Both norms currently are threatened as a result of gppellate court
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decisions that the copying is not afair use of the copyrighted content.3®  According to both courts, this
is s0 regardless of accepted practice in scholarly and research communities, because there now exist
market mechanisms to license photocopying rights3©  Thus, both decisions rest onthe same narrow view
of the far use doctrine espoused by the cybereconomidts; ther implicit premiseis that the far use doctrine
isacure for market failure and nothing more3

Norms favoring information-sharing in research and classroom settings are valuable both instrumentaly,
in that they advancethrivingtraditions of scholarship and socid commentary, and intringcaly, in that they
foster aclimate of openness and intellectua exchange3> Theswitch to asystem of strong property rights
might jeopardi ze these socia accomplishments and vaues by rendering them superfluous giventhe practical
redities of accessto crestive and informationa content.3”®  In addition, of course, a private-law regime of
rightsin digita workswould make many information-sharing practices unlanvful.* It would belegitimate
and entirdly rationd for the public to decide that these practices and the vaues they serve are, instead,
important and worth preserving.

The question what preferencesthe public hasregarding rightsin digital works has many possible answers.
It is plainly incorrect, however, to foreclose many of these answers at the outset, on the ground that we
cannot look to markets to measure their importance. The cybereconomists proposal would have us do
precisdy that. At worgt, this approach ignoresor trividizesimportant public values and priorities. At the
very lead, it issmply premature. Before adopting a private-law regime of rights in digital works on the
ground that it would best promote socia welfare, we must reach a considered, collective decision about
what socia welfaremeans. Contrary to the cybereconomists arguments, there is ample basis fromwhich
to conclude that a public-law, limited-entitlements regime is best-suited to promoting our individud and
collective development.

IV. Coda: Of Market Failures and Technologicd Imperatives

As this Article has shown, the neoclassical market mode for digita property rights ignores or assumes
away issues of immense theoretica and practicd sgnificance. A redistic modd for the market in digitd
works should explorethe effect of legd rulesonthe formation of market inditutions, as the cybereconomists
(in particular Merges) do. However, it dso mugt attempt to understand the ways in which the existing
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digribution and socia congtruction of property rights, and the convenient presumption of particularized
assent to stlandard form contract terms, are themselves indtitutional choices that shape market outcomes.
In addition, amode that attempts to relate "property" to "progress’ must consider the public-good nature
of creative and informationa works, and cannot assume equivaency between private wedth and socia
gan. Likethejurigtsof the Lochner era, the cybereconomists assume too much and prove too little about
the rightness of their desired regime.

The broader spectrum of economic research and theory suggests that in order to determine the optimal
system of rightsin digitd works, we must inquire into the potentia asymmetries of power that may inhere
in technologically- mediated transactionsin usage rights. In addition, we must attempt to assessdl of the
benefits and costs-including externdities-generated by our current regime of incomplete property
entitlementsin creative and informationa works, inorder to determinewhether adigitd CM S regime would
result in anet gain or anet lossfor society, asdigtinct from a net gain to participants in markets. And we
cannot do either of thesethingswithout a considered, societd decisionregarding the market and nonmarket
purposes a system of rightsin digital works is supposed to serve, and the extent to which author/owner
control furthers or disserves those purposes.

It is worth reflecting, findly, on the role of technology in effectuating an economic vison of digitd
intellectua property rights—-whether it be the Smple, Newtonianmodel proffered by the cybereconomists
or the more complex, post-Newtonian modd for which | have attempted to lay the groundwork. | have
arguedthat the choi ce between moreflexible access policiesand digitdly metered, fully-commodified usage
rights is not a ample choice between market failure and (by implication) market success. Digitd
technologies, and in particular digitdl CM'S, unquestionably have the potentid to eiminate certain market
falluresrecognized as sgnificant withinthe neocl assical market- centered paradigm. Y et by maximizing the
economic return to the digital content owner and externdizing the costs of decreased accessibility to
members of the public, digitd CM S may create or exacerbate other, arguably more significant, types of
market falure.

For the cybereconomists, however, the move to a digitd CMS regime is both desrable and
technologicdly inevitable. Digital technology enables the complete determination of property rights and
fecilitates their exchange in relatively frictionless Coasean markets not just becauseit should, but because
it mugt. Critics of private-law models for digita intellectua property rights have largely acceded to this
description of the direction in which digita rights management technologies will takeus®®  Thisisso, |
suspect, because the cybereconomists "technologica imperative' resonates with deeply-held socia beliefs
in the inexorable, rationdizing force of technica advance--bdiefs that, like so much elsein our economic
and political theory, trace back to the period of the Enlightenment and the Industria Revolution.3™

The power of this narrative is such that one hears surprisngly little about the possibilities of designing
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technol ogica dternativesfor managing rightsin digital works. Digital technology is theorized as politically
neutra and developmentdly linear; the problem, if thereis one, liesin humanizing its presumptively inhuman
face®” Yet surdly that is too simple; technology is not destiny. Rather, our perception of possible
technol ogica solutions is col ored by our approachto market and legd inditutions, and vice versa3®  The
fully-commodified gpproach to digita rights management gains normative force from the narrative power
of the neoclassica market modd, and the neocl assical market model demands, inreturn, to be implemented
viatechnologiesthat minimize frictionand internalize uncompensated benefits. The economic ideology that
produced Lochner has embraced digital CM S as ameans of achieving fruition. A socid commitment to
"incompletecommodification" or to reconceiving far use privileges aspublicly-owned property rightswould
suggest a different gpproach to structuring technologically-mediated transactions in digital works3"

The questionwhat a different, more multi-faceted rights management system might look like is a subject
for another article. The problems involved in the design of such a system are complex--dl the more o
because exiging rights management sysems have been designed to preempt the flexible, equitable,
context-sengtivejudgmentsthat constituteour current systemof fair use.®°  Effectuating anoncommodified
or incompletey-commodified gpproach to digita intellectua property rights requires anew trgjectory for
policy and technology aike. Digitd systems capable of making or asssting such contingent,
nonprogrammatic policy judgments are a long way from redity, and we have a best an imperfect
understanding of what such systems might look like®!  This does not mean, however, that digitd rights
management technologies and equitable access rules are necessarily incompatible. 1t Ssmply means that
there is much work to be done in creating the discurave space within which the desired regime can
flourish.32

The notion of designing digital systems to incorporate a degree of superficid transactiond inefficiency is
less unusud than it seems. One notable recent exampleistheingdlation of "circuit breskers' inthetrading
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sysems at the New Y ork Stock Exchange fallowing the October 1987 stock market crash. Investigators
concluded that the crashwas caused inpart by automated "program trading” by high-volume investors, in
part by existing computer systems inability to handle the large volume of orders, and in part by the panic
and communications breakdowns that ensued when the market began to drop rapidly as both individua
traders and automated trading programs tried to sall and found no buyers®2  Thedircuit breakers are
designed to "dow the action on turbulent days and give cooler heads a chance to preval";*®*  they
accomplish this by hdting computerized program trading for a preset time period when the Dow Jones
indudtrid average fals a specified amount in a Sngle trading sesson, and by hdting dl trading if the Dow
falstoo far3 The market hasfalenfar enoughto trigger the circuit breakers on severa occasions since
their ingdlation, and none have become panics®®  This example suggests that "friction" in human
transactional systems may sometimes serve va uable collective ends.

It is clear that some hard thinking is needed totailor intellectud property paradigmsto the digita world.
It also should be clear, however, that the most commodified solution is not necessarily the best one, and
that the search for the best solution should involve dl affected interests. Technological changes that will
have didributive consequences are a proper subject of attention for policymakers and the public as wdl
asfor owners and technologigts. The appropriate entitlements structurefor digital works should be chosen
not just because technology enables it, or because it comports with a familiar story about the nature of
property rights and markets, but because it represents asound and wise policy for managing our society's
credtive capital.
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