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Introduction 

If one follows the global financial press and attends conferences on international 

economic governance and regulation, one cannot miss a widely shared view that the 

United States has in recent years “launched” or “stepped-up” major efforts to prosecute 

large corporations and their employees and agents for economic crimes committed 

substantially or even primarily outside of the United States.  Most often this perception 

focuses on foreign business bribery, that is, enforcement of the U.S. Foreign Corrupt 

Practices Act (FCPA).  But the sphere of relevant activity is somewhat wider, and 

probably growing even wider.  It includes cases of large-scale international money 

laundering (e.g., drug money transacted through the large bank HSBC), evasion of export 

controls in the banking sector (e.g., the French bank BNP Paribas’ services for its 

customers doing business in Iran and Sudan), evasion of U.S. tax laws (e.g., Swiss 

banking, principally at Credit Suisse), manipulation of interest rate and currency markets 

(e.g., the Libor and FX prosecutions), and even corruption in international sport (e.g., the 

FIFA prosecutions). 
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Perception counts for a good deal.  So do high-profile prosecutions that provide the 

world with focal points for assessing the American enforcement agenda.  But data will be 

more important.  With data, however, it may be too early to say whether what we are 

seeing represents only an episode or the beginning of a much larger long-term growth 

trend. 

A recent study involving an original data set (Alexander & Cohen 2015) found a total 

of nearly 500 criminal resolutions between the U.S. Department of Justice and public 

corporations between 1997 and 2011.  (The authors included all plea agreements as well 

as all settlements with sanctions not including pleas: so-called nonprosecution and 

deferred prosecution agreements—NPAs and DPAs.)  Not surprisingly, the trends were 

upwards.  Overall annual resolutions rose from 10 in 1997 to a high of nearly 80 in 2010.  

Among the 86 FCPA resolutions the authors examined, the trend was also markedly up:  

only three (all pleas) in the period from 1997 to 2002 but 73 settlements in the period 

from 2007 to 2011. 

These data provide strong evidence of a trend but still represent relatively small 

numbers of cases.  After all, observers often and quite reasonably attribute the recent 

reach of U.S. prosecutors overseas in part to the inexorable effects of economic 

globalization, especially industries dominated by large multinational firms.  Given the 

size of the global corporate economy, American prosecutors have hardly acquired the 

status of world corporate crime police.  The data in the Alexander and Cohen study 

capture most of what has been going on, if not almost all of it—for three reasons:  the 

Justice Department has exclusive authority to prosecute violations of federal criminal law 

(and very few state prosecutions have extraterritorial dimensions); almost all federal 
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corporate prosecutions are settled by plea, NPA, or DPA; and few if any genuinely 

international prosecutions have involved non-publicly traded companies. 

While it might be too early to say that international business prosecutions are a great 

wave of the future, it is not too early to develop some theories that might explain why 

U.S. prosecutors have significantly increased their activities in this realm and what the 

implications of that increase might be for regulators and prosecutors in other nations.   

The FCPA existed on the books for a good twenty years before the DOJ 

“rediscovered” the statute in the late 1990s.  The seeming upswing in FCPA prosecutions 

arises from shifts and developments in both the external and internal forces guiding 

exercise of American prosecutorial power.  Externally, conditions had to arise for 

extraterritorial business prosecutions to be politically viable—both to the United States 

government and, often, to foreign governments with interests in the activities of 

companies incorporated in their territories. 

Internally, incentives had to be there for federal prosecutors to desire to spend time on 

FCPA cases.  The nature of the domestic political and professional economies in which 

American federal prosecutors work have shifted and have interacted with a changing 

global economic and regulatory landscape in ways that naturally led prosecutors to the 

FCPA and rewarded them for their work there. 

1. Domestic Political Economy of the FCPA  

International developments in the mid to late 1990s generated the cooperative and 

ideational conditions that make FCPA cases attractive to federal prosecutors. 

Congress passed the FCPA in the late 1970s after the Watergate hearings and the 

subsequent Securities and Exchange Commission (SEC) investigation of corporations’ 
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political activities revealed that U.S. companies were bribing foreign government 

officials.  Particularly galling to members of Congress was the case of Lockheed, the 

defense contractor that received a $250 million government loan to avoid bankruptcy and 

spent over $100 million of those funds on bribes to various government officials.  While 

the FCPA is often described in terms of post-Watergate moralism (and it certainly was 

partly that), the statute was predominately a response to a national security concern.  In 

the Cold War world of the late 1970s, the success of the capitalist model as the ultimate 

winner of the global competition for economic and social ordering was far from assured.  

U.S. national security interests were bound up in supporting our particular model of 

capitalism in which major transnational corporations were the major actors in global 

markets.  As a result, the revelations of corporate bribes to foreign government officials 

was concerning to members of Congress because it played into Soviet narratives of how 

markets were corrupted by corporations, controlled by capital-holding elites, and 

hopelessly rigged against labor. 

The Lockheed case was doubly maddening because Lockheed was viewed overseas 

as an arm of the U.S. Defense Department—thus tying corrupt corporate actions to the 

American government in foreign reporting.  In passing the FCPA, legislators were 

responding to a future threat as well as realized losses.  Friendly right-of-center 

administrations in Japan and Italy had lost elections to left-of-center and communist 

parties after revelations that those administrations had accepted bribes from U.S. 

companies.   

The security concerns that lead to the passage of the FCPA did not support robust 

enforcement of the law.  The statute represented one state’s unilateral policy regulating 
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foreign markets.  While the FCPA provided prosecutors with significant extraterritorial 

jurisdiction, prosecutors’ law enforcement powers were still territorially limited.  

International cooperation matters:  the ability of a state to prosecute a foreign corporation 

is limited—particularly if cases depend upon internal corporate records—if neither 

foreign law enforcement officials, nor the company, are helpful.  And, at the time, foreign 

governments were not generally feeling helpful.  Most Western government failed to see 

the problem with foreign bribery and imposed civil or criminal rules against it.  In fact, 

most European governments subsidized foreign bribery by making it a tax-deductible 

business expense.   

The lack of foreign support for the FCPA created a domestic problem for 

enforcement as well.  If the statute could only effectively be enforced against U.S.-based 

corporations, then American businesses faced a significant disadvantage in foreign 

markets.  A robust enforcement policy would arguably decrease U.S. exports, particularly 

for large government procurement sales contracts—a market where bribes were 

commonly offered with bids—because only U.S. corporations would fear FCPA 

enforcement.  The expanding U.S. trade deficit in the early 1980s and the concurrent fear 

of the loss of American economic hegemony to European and Japan companies further 

raised the economic costs and the political stakes of prosecuting FCPA cases.   

It is not surprising that the Justice Department brought very few FCPA cases from 

1979 to the end of the 1980s.  The direct sources of this drought are hard to identify with 

certainty.  Prosecutors certainly knew about the FCPA but cases were few and far 

between.  Without a culture of corporate self-investigation and disclosure, FCPA cases 
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might have been a lot harder to prosecute even against domestic companies, let alone 

foreign firms. 

In addition, prosecutors may not have foreseen high career rewards.  The market for 

anti-corruption attorneys in the private sector was low and there may have also been little 

political benefit in advertising the corrupt activities of U.S. corporations abroad.  Above 

the individual prosecutor level, the Reagan and first Bush administrations’ focus on 

increasing American economic competitiveness almost certainly did not make foreign 

anti-bribery cases a priority.  The Fraud Section of the Justice Department Criminal 

Division was smaller and focused energies on others forms of prosecution. 

To develop a robust FCPA enforcement program, the U.S. government needed 

international cooperation.  Congress could give the statute a broad jurisdictional scope 

(including coverage over all companies who list on a U.S. exchange for bribery 

committed anywhere), but that lack of international cooperation made foreign cases 

difficult to maintain.  Without the foreign company component of the enforcement 

portfolio, strong FCPA enforcement arguably lacked political support. 

2. Bribery:  International Political Economy and Coordination 

From the original passage of the FCPA in 1977, and again in 1988 amendments to the 

statute, Congress recognized the need for international coordination of anti-corruption 

rules.  The statute called for the State Department to engage in state-to-state negotiations 

to establish an international anti-bribery standard that would be enforced in multiple 

jurisdictions.  The State Department sought to form anti-bribery agreements with other 

states in multiple fora in the 1970s and early 1980s, but with little success.  Within the 

United Nations, the U.S. pushed for an anti-corruption treaty under the auspices of the 
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UN Conference on Trade and Development (UNCTAD), but it failed to win support 

among developing states.  Within the General Agreement on Tariffs and Trade’s Tokyo 

Round, the U.S. attempted to bring anti-corruption principles into international trade 

negotiations.  This similarly failed when the U.S. was unwilling to offer greater access to 

the American market in return. 

The State Department finally decided that the best forum was the Organization for 

Economic Cooperation and Development (OECD), which had a smaller membership but 

included almost all developed states.  The OECD generally only passed non-binding 

resolutions, so it was not the obvious choice if the U.S. wanted a binding treaty, but it 

appeared to hold the greatest potential for cooperation.  Yet even in the OECD, other 

developed governments were unwilling to reconsider their lax approach to foreign 

bribery or even its tax-deductible status.  Foreign bribery was simply not an issue that 

other governments felt the need to regulate. 

In the 1990s, however, elite views of the need to address foreign corruption, 

particularly the cost of bribery to development, started to shift.  In the 1970s, a prevalent 

view was that corruption could be “market enhancing,” meaning that markets would 

function better if developing state governments (or any government) could be pushed out 

of the marketplace through bribes.  Samuel Huntington (1968) represented the consensus 

thinking of the time, arguing that “the only thing worse than a society with a rigid, over-

centralized, dishonest bureaucracy is one with a rigid, over-centralized, honest 

bureaucracy.” 

This was not simply the academic view.  Many Western governments and 

international institutions concurred.  World Bank policymakers labeled corruption a 
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political issue, rather than an economic one.  Under World Bank decision-making 

procedures, policymakers only had to value economic issues.  Labeling corruption as 

political allowed them to implicitly endorse bribery by their contractors and ignore the 

economic effects of corruption on host countries.  Major Western governments similarly 

viewed corruption as a constructive means of concluding contracts with developing 

governments and, on the whole, understood these relationships to be development 

promoting, or at least not particularly harmful to development goals.  As a result, 

American lobbying for programs to curtail the corporate supply of bribes was not 

particularly persuasive. 

The 1990s brought change in this consensus regarding the relationship between 

bribery and the market.  Economists and policymakers in international institutions (the 

World Bank, the IMF) started to re-evaluate the effects of corruption on development.  

The example of the “resource curse” countries, which had access to natural resource 

wealth but nonetheless experienced slower development and lower median incomes, 

forced policymakers to reconsider the role of good governance in development.  Instead 

of trying to push the government out of the marketplace, more policymakers were 

discussing the constructive role of governments in establishing markets, regulating 

markets, and moderating their effects. 

Many World Bank policymakers became convinced that corruption was one of the 

greatest obstacles to development rather than market grease.  Corruption incentivized 

governments to become more engaged in markets (as sources of personal monetary gain), 

biased government spending to projects where large bribes were possible, and decreased 

government accountability.  In 1996, the World Bank reclassified corruption as an 
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economic issue, and adopted a robust anti-bribery program that monitored the Bank’s 

contractors and subcontractors for any illicit payments to governments.   

This shift in thinking also took place outside of governance institutions.  A number of 

economists focusing on Africa left the World Bank to form Transparency International 

(TI), an NGO focused on increasing government transparency as a means to decrease 

corruption.  TI raised the salience of corruption as a political issue, particularly in 

Western Europe.  Similarly, academic writing, particularly from scholars such as Susan 

Rose-Ackerman, built a stronger case that bribery was not economically efficient and 

harmed developing states.  These different sources of changing political and economic 

views combined to challenge the older consensus and re-conceptualize the role of 

corruption in the functioning of markets. 

This conceptual change started to gain traction in national governments’ policies 

when a series of corruption scandals erupted in European capitals between 1995 and 

1996.  In Germany, France, and the United Kingdom, domestic corruption allegations 

dominated national politics and became a major electoral issue in all three countries.  

Political candidates promised to change their governments’ approach to corruption, 

nationally and internationally.  (Pieth 1997, Abbott & Snidal 2002).  One outlet to make 

good on these promises was the OECD, and U.S. efforts to establish an anti-corruption 

agreement there accelerated.  OECD members agreed to a binding legal instrument (an 

oddity for the OECD), the Convention on Combating Bribery of Foreign Public Officials 

in International Business Transactions, which required each state adopt its own foreign 

anti-bribery law.  (Tarullo 2004).  The Convention, signed in 1997 and entered into force 
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in 1999, also required governments to provide each other with legal assistance in 

prosecuting foreign bribery cases.    

3. Domestic Effects of the OECD Convention 

The OECD Convention changed the political economy of bringing anti-bribery cases 

within the U.S.  The treaty did not meaningfully change the extraterritorial scope of the 

FCPA,1 but it provided the international support for a much wider range of cases.  In 

particular, it allowed prosecutors to bring cases against American corporations and their 

overseas competitors.  U.S. prosecutors do not face diplomatic and political push back 

from these cases in which the activity had previous been legal and tolerated abroad.  And 

the Justice Department and SEC can seek investigative and other legal assistance on anti-

bribery cases—assistance they have received from OECD states even when the state has 

failed to prosecute a firm itself.  This change allowed the Justice Department and the SEC 

to bring more FCPA cases without raising competitive costs for American-based 

corporations. 

The Justice Department has not been shy about advertising its enforcement strategy as 

being “fair” to American industry.  Former Assistant Attorney General Lanny A. Breuer 

explicitly argued that the FCPA did not hurt U.S. business because of the scale of foreign 

prosecutions: 

Another unfounded criticism that I’m aware of is that FCPA enforcement puts 
American businesses at a competitive disadvantage vis-à-vis their foreign 
counterparts. I could not disagree more.  First, we do not only prosecute U.S. 
companies and individuals under the FCPA.  Indeed, over the last five years, more 
than half of our corporate FCPA resolutions have involved foreign companies or 
U.S. subsidiaries of foreign companies.  Second, the United States, through its 

                                                
1 Congress amended the FCPA in 1998 to ratify the OECD Convention.  In doing so, Congress expanded 
the territorial jurisdiction of the statute by expanding the scope of the statute to cover any activities that 
occurred within the territory of the United States. 
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FCPA enforcement efforts, leads by example; and other countries are following.2  
 

Other Department of Justice officials have similarly stated that FCPA prosecutions are 

aimed at establishing equal liability for foreign and domestic firms for foreign bribery.  

Former Assistant Attorney General Alice Fisher argued that targeting foreign firms as 

well as domestic ones was part of the Department’s effort to address corruption’s long-

term harm in emerging markets. 

The current list of the top ten FCPA fines also suggests (but does not demonstrate) 

that the U.S. government is concerned with not imposing a disproportionate burden on 

U.S. businesses.  Eight of the top ten cases are foreign firms with the top U.S. fines 

coming in at number 3 and 7: 

 
1. Siemens (Germany): $800 million in 2008. 
 
 
2. Alstom (France): $772 million in 2014. 
 
 
3. KBR/Halliburton (USA): $579 million in 2009. 
 
 
4. BAE (UK): $400 million in 2010. 
 

                                                
2 Assistant Attorney General Lanny A. Breuer Speaks at the 24th National Conference on the Foreign 
Corrupt Practices Act National Harbor, Md. Tuesday, November 16, 2010.  Breuer’s more general anti-
bribery message was: 

[T]here are some who have suggested recently that FCPA enforcement is "bad for 
business."  To me, this is a little like saying that our public corruption prosecutions are 
"bad for government."  It’s exactly upside down.  As Attorney General Holder explained 
to an audience earlier this year, bribery in international business transactions weakens 
economic development; it undermines confidence in the marketplace; and it distorts 
competition.  So let me be perfectly clear about the Justice Department’s views on that 
topic: FCPA enforcement is not bad for business; it is, instead, vital to ensuring the 
integrity of our markets.  Our FCPA enforcement program serves not only to hold 
accountable those who corrupt foreign officials, but in doing so it also serves to make the 
international business climate more transparent and fair for everyone.  FCPA 
enforcement both roots out foreign corruption and deters it from taking hold in the first 
place.  
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5. Total SA (France): $398 million in 2013. 
 
 
6. VimpelCom (Holland): $397.6 million in 2016. 
 
 
 
7. Alcoa (U.S.): $384 million in 2014. 
 
 
8. Snamprogetti Netherlands B.V./ENI S.p.A (Holland/Italy): $365 

million in 2010. 
 
 
9. Technip SA (France): $338 million in 2010. 
 
 
10. JGC Corporation (Japan): $218.8 million in 2011. 
 

 

This list does not control for the size of the bribe, the level of corporate benefit from 

the bribe, the degree to which top management was involved in the bribery scheme, the 

level of cooperation with U.S. officials, or the quality of evidence, so it is not evidence of 

bias.  While most commentators would strongly resist the idea that the DOJ is 

discriminatory towards foreign firms, there is little doubt that American officials are 

interested in pursuing cases against foreign, as well as domestic, companies.     

The OECD treaty is an essential element of keeping the competitive costs to 

American firms low.  While U.S. prosecutors had previously had broad jurisdictional 

authority over foreign companies, they did not have foreign government support for these 

claims.  Foreign multinational corporations’ home states did not support U.S. anti-bribery 

policy, and thus would not provide legal assistance in gathering evidence or sharing 

information.  More importantly, foreign governments would fight the idea that their firms 
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should be subject to prosecution for these acts, and criminal and civil cases against 

foreign firms raised foreign relations concerns. 

After the passage of the OECD Convention, these objections were muted.  OECD 

governments were adopting (if not enforcing) their own domestic legislation prohibiting 

foreign bribery and had legally committed themselves to mutual legal assistance.  Thus 

the OECD Anti-Bribery Convention was critical to the U.S. enforcement strategy, not 

because it depended on other OECD countries also enforcing their laws, but because it 

opened a legal and politically clear path for enforcing the FCPA against foreign and 

domestic firms. 

Although the FCPA always provided for extraterritorial jurisdiction and prosecutors 

had the power to pursue cases with penalties in the hundreds of millions before the 

OECD Convention, executive branch officials chose a more restrained enforcement 

strategy.  International agreement on the principle of criminalizing and rigorously 

penalizing foreign bribery permitted American prosecutors to take a much more 

aggressive position without unduly burdening American industry—and thereby 

maintained critical domestic support for the statute. 

4. Domestic Political Economy of Federal Prosecution 

The foregoing account explains how the legal and political stages were set for U.S. 

prosecutors to attempt to dominate the field of international anti-bribery enforcement 

beginning in the 1990s. It remains to explain why they have eagerly taken up the 

opportunity that opened before them. 

One must begin with some legal background.  The American prosecutor is famously 

the king (or queen) of discretion, discretion in criminal charging being the authority to 
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decide whom to prosecute for what offenses and whom to leave unmolested by legal 

action.  This authority is both initial—in the sense that the prosecutor starts the case and 

the case doesn’t start without the prosecutor—and nearly absolute—in the sense that 

judicial review of the charging (or declination) decision is available only for invidious 

discrimination (and even then rarely) and never for qualitative judgment. 

No prosecutor is vested with more of this discretion than the federal prosecutor 

charged with handling corporate crime.  That prosecutor, whether she works in one of the 

Justice Department’s 93 U.S. Attorney’s Offices spread across the land or in one of the 

offices at “Main Justice” in Washington that deal with business crime, has no 

conventional lawyer’s caseload that is brought to her for prosecution by agents of a 

roving police force.  Instead, in consultation with investigative agents, civil enforcement 

agencies, and her colleagues and supervisors, she chooses from among some set of 

possibly viable and worthwhile cases the few cases she wishes to expend her time and 

energies pursuing.  Indeed, she enjoys not just the discretion to prosecute but also the 

discretion to investigate in the first instance. 

Then there are the statutes she is empowered to enforce.  They are notoriously broad 

in their potential application to a wide range of business conduct.  Federal fraud statutes 

typically apply to any business transaction in which there has been an intentional material 

deception, with a variety of jurisdictional hooks that are easy to satisfy:  for example, the 

use of an interstate or foreign wire transmission or a connection to U.S. securities markets 

or a federally insured bank.  The FCPA requires only the offering of something of value, 

with a purpose to advance business, to a wide array of persons with the status of foreign 
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government or political party officials, provided there is also some effect on interstate or 

foreign commerce. 

In the sphere of international business, the jurisdictional provisions of these statutes 

allow the federal prosecutor to consider extending her reach to a great deal of conduct 

that occurs abroad.  American criminal law treats most complex white collar crimes, 

especially if conspiracy charges are involved, as “continuing offenses” that are 

committed at all places and times when and where acts occur during the period of the 

offense.  Often all the prosecutor needs to file her indictment in a U.S. district court is a 

wiring through that district, or a company’s incorporation or headquartering in the U.S., 

or in the case of the FCPA some material part of the bribery offense that was “committed 

within the territory of the United States.” 

As for principles of international law regarding states’ assertions of extraterritorial 

jurisdiction, United States law affords them a very limited role in this area—using them 

at most as tie-breakers on close questions of statutory interpretation.  Congress is free to 

legislate extraterritorially, as long as it states its intentions clearly. 

In criminal law, of course, possession of the body is nine-tenths of the law when it 

comes to personal jurisdiction.  Only the individual defendant who manages to position 

himself beyond successful extradition proceedings will end up in a winning posture.  A 

recent careful study (Farbiarz 2016) found only one case in which a federal court 

rewarded a defendant’s due process challenge to the assertion of U.S. criminal 

jurisdiction over him.  Even kidnaped defendants have been denied jurisdictional relief 

once the government has, by brute force, successfully positioned them before U.S. courts. 
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The enormous benefits that all this discretion confers on the federal prosecutor of 

business crime almost become burdensome.  From among the vast numbers of potentially 

prosecutable cases, how is she to choose the few to which she will devote her very 

limited resources?  After all, relative to the size of the global corporate sector, there are 

not that many of these kinds of prosecutors.  The Justice Department recently announced 

that it planned to increase the number of prosecutors in its FCPA unit from 20 to 30.  And 

big corporate cases are famously complicated, resource intensive, and slow to develop, 

meaning each prosecutor can probably handle one or a few of these cases every few 

years. 

As with many explanations of the behavior of bureaucratic actors who exercise 

substantial discretion, the federal business crime prosecutor acts for a combination of 

reasons, some that arise indirectly and others that are more direct and purposeful.  

Indirect influences arise from a general political environment in which corporate crime 

has been a major concern of American voters and of successive presidential 

administrations of both political parties.  Since at least the early 1990s, a succession of 

scandals, volatile market bubbles, and financial crises have placed worries about 

corporate malfeasance near the top of the American policy agenda.  While 

comprehensive programs of regulatory reform remain bitterly contested matters, almost 

regardless of the industry they affect, no one in politics or the legislative and executive 

branches of government appears prepared to vocally oppose vigorous enforcement of 

criminal law in the corporate sector. 

Federal prosecutors understand their mandate to be solvers of big problems.  It is hard 

to say exactly where this understanding comes from, other than a combination of their 
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enormous legal discretion, enduring traditions and cultures of the offices in which they 

work, and the reality that in the U.S. system federal law enforcement is a complement to 

state law enforcement and is rarely seen as the first line of defense against any form of 

routine crime.  If one looks at the entire span of federal criminal law enforcement in the 

era of the administrative state, one sees a succession of major policy problems—from the 

mafia to international narcotics trafficking to endemic corruption in local governments to 

ideological terrorism, both domestic and international—that have been handled (with 

mixed success of course) through the institutions of federal criminal law. 

It is natural that the problem-solving federal prosecutor would look at problems of 

corporate malfeasance and the public demand for legal responses to those problems as an 

attractive and useful place to direct her resources—especially where those problems 

appear to result in part from the failures or even absence of non-criminal regulatory 

programs.  There is much to lament in the American tendency to “regulate by 

prosecution” when problems seem intractable, particularly in the areas of drugs and 

immigration control.  But the individual federal prosecutor does not likely feel she has 

the luxury to worry about such longer-term trends.  She sees serious problems and 

perceives that she is the only one with the powers to address them promptly and 

forcefully.  This way of seeing things will of course tend to prioritize prosecution of the 

most salient cases of business conduct:  the BP oil spill in the Gulf of Mexico, for 

example, or the GM starter switch fiasco or Volkswagen emissions scandal. 

As worries about controlling the large corporation, and the many externalities it has 

the potential to generate, have extended to the increasing cross-border activities of such 

firms, the federal prosecutor is apt to have followed those worries as she chooses which 
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cases to pursue.  She might be doing so without thinking much about the move she is 

making.  Where a large firm is headquartered or primarily doing business is of less and 

less consequence to its identity or even to where the effects of its activities are felt.  If the 

twenty-first century large firm lacks meaningful national loyalties, there would seem to 

be little reason to treat its regulation or potential prosecution as belonging in or to a single 

“home” country. 

The federal prosecutor is motivated in another way by the knowledge that her limited 

resources and the small numbers of her cohort are outmatched by the scale of the 

corporate sector, as well as its relative opacity to law enforcement in relation to, for 

example, “street crime.”  She worries acutely about problems of evasion—the concern 

that sophisticated corporate actors, with their expensive legal and other professional 

advisors, continually engineer means of avoiding legal controls, whether those controls 

be regulatory programs or criminal prosecutions themselves. 

This explains why federal prosecutors have been particularly zealous in pursuing 

what have seemed to be relatively small matters of obstruction of justice, at least in 

relation to the entire mass of evidence production and discovery that occurs routinely 

between the government and the corporate sector:  the prosecutions of Frank Quattrone of 

CSFB, Martha Stewart of MSLO (Martha Inc.), the Arthur Andersen auditing firm in the 

Enron affair, and the in-house lawyer Lauren Stevens of GlaxoSmithKline (who was 

ultimately acquitted).  FBI Director James Comey, when he was the U.S. Attorney in 

Manhattan, once explained to the press that prosecution of evidence tampering in major 

corporations, even when the conduct itself is not major, is essential to deterrence because 

the process of collecting evidence in the corporate sector relies extensively—even 
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exclusively—on corporations’ good faith in preserving and, when requested or 

demanded, producing evidence of their activities.  The thought that companies might be 

cheating in this process sends paroxysms of anxiety through the federal prosecutor. 

This prosecutorial worry extends beyond obstruction of justice to include forms of 

regulatory arbitrage that seems especially nose-thumbing towards regulatory regimes.  

Whether she arrives in the government with it or it is inculcated through mentoring and 

institutional norms in the Justice Department, the federal prosecutor has a particularly 

strong affinity to the idea that maintenance of the rule of law requires respect for and 

compliance with the law, especially among the wealthy and powerful.  Indeed, the Justice 

Department’s entire policy rubric for dealing with corporate criminal liability starts from 

the principle that the joint promotion by the Department and firms of “good corporate 

citizenship” is a basic premise of social welfare.  Thus the Department was willing, for 

example, to devote years to taking on criminally a series of novel and extremely difficult 

cases of sophisticated tax shelter design—with mixed success but some important 

victories. 

Given this prosecutorial posture towards evasion, it is predictable that the 

Department’s lawyers would have begun to worry a great deal about cross-border forms 

of regulatory arbitrage, or other means by which firms might seek shelter from harsher 

U.S. laws in more legally favorable jurisdictions or ones that are harder for U.S. 

prosecutors to reach as a practical matter.  The posture of the American federal 

prosecutor toward large corporations that are based in or doing business in the U.S. could 

hardly be farther from the old parental policy of “I can’t stop you but don’t do it in my 

house.” 
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Of course this approach is likely to extend to activities involving bribery, something a 

federal prosecutor will understand to be a core domestic criminal offense under federal 

law as well as statutes in all state jurisdictions.  The idea that companies could be freely 

gaining business across the globe through the kinds of criminal payments they would not 

dream of attempting to convey to U.S. officials would strike the prosecutor as a glaring 

case of criminal evasion of law and extremely bad corporate citizenship.  Of course, she 

then need only turn briefly to the FCPA to see that Congress has provided her with a 

ready means to venture out on a campaign to block that kind of evasion. 

The cynic, of course, will fairly point out that U.S. law has simply legalized this 

behavior domestically through the exceedingly permissive, and constitutionally restricted, 

U.S. regime of campaign finance regulation.  Prosecutors, however, are intense positivists 

and will not see the hypocrisy.  From their viewpoint, one behavior is transparent (in 

theory!), legal, and regulated.  The other is hidden in black markets with full awareness 

of its plain and serious illegality. 

The attitudes and priorities of the line prosecutor have dovetailed across the past three 

or four presidential terms with an express policy to prioritize and increase prosecution of 

FCPA violations by large corporations.  Both White House staffs and the political 

appointee suites in the Justice Department have described this policy initiative as an 

effort to root out corruption and bribery in global commerce.  The effort has included 

more FCPA prosecutions (almost all of them concluding in settlements), hiring of more 

FCPA prosecutors, and increased efforts to use civil legal mechanisms to freeze and seize 

the assets of corrupt foreign officials (the Department’s so-called “kleptocracy 

initiative”). 



 21 

One can take this initiative at face value without having to take it entirely seriously.  

That is to say, it’s possible that officials in the Bush and Obama Administrations have 

believed that the U.S. legal system can make corruption less endemic in large commercial 

transactions in the developing world.  That seems quixotic, a bit like using a hand pump 

to drain Lake Michigan.  The scale of global corruption plainly overwhelms the 

Department’s 30 or 40 lawyers bringing their dozen or two prosecutions per year.  But 

perhaps there is some logic to the Department’s effort.  If enough large corporations 

sufficiently fear even one potentially devastating FCPA prosecution—and their managers 

certainly have been complaining incessantly about that legal risk—they might start to 

refuse to play by the rules of corruption in enough important markets that some of those 

markets will begin to change. 

There is of course a more cynical view of the Department’s initiative.  Some might 

say that Justice Department political appointees have become enamored with the FCPA 

because the jurisdictional breadth of the statute, coupled with its relatively low bar for 

liability—as well as its empowerment of the SEC to gather evidence of the same 

violations in parallel civil enforcement proceedings—have made FCPA cases the low 

hanging fruit of corporate crime.  If one wants to look like one is prosecuting major 

corporate crimes, the FCPA provides a much easier path than, for example, deploying the 

laws against securities fraud against large banks for marketing failed mortgage-backed 

securities. 

Then there is the most cynical view.  There are certainly many abroad, especially in 

Europe, who believe that the U.S. may be using global corporate enforcement, especially 

FCPA enforcement, as a means of assisting U.S. firms in the competition for global 
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dominance among multi-nationals.  Some have maintained that the US policy of 

prosecuting foreign firms is discriminatory and violates general international legal 

principles of equal treatment before the law.  (Leibold 2015). 

One study involving a large original data set found that foreign firms tended to suffer 

higher penalties than U.S. firms in Justice Department resolutions with corporations.  

(Garrett 2011).  However, as the author was careful to discuss, potential selection effects 

complicate inferences from this data.  Foreign firms represented only 18% of the 

corporate defendants in the study and it is plausible that American prosecutors tend to do 

only larger cases against foreign firms while prosecuting a much more diverse set of 

domestic firms.  In another study of FCPA settlements, Stephen Choi and Kevin Davis 

(2014) found that the Justice Department assessed greater penalties against foreign firms 

than domestic ones, even accounting for the size of the bribe and whether the firm 

voluntarily disclosed the illegal activity. 

For a brute capture story to be fully convincing, one would need to point to a path 

through which U.S. firms influence the decisions of line prosecutors about which firms to 

choose as targets for FCPA actions.  The structure and professional culture of Justice 

Department divisions and U.S. Attorney’s Offices, as well as the civil service protections 

enjoyed by career prosecutors, are not amenable to this kind of influence—or even to 

affording advocates for the interests of U.S. firms, such as the U.S. Chamber of 

Commerce, an opportunity to be heard in matters of prosecutorial discretion.  In this 

respect, the Justice Department is a much different executive branch institution than some 

others—such as, for example, the Departments of Agriculture or Commerce—in which 

industry groups routinely enjoy transparent access to decision-making and, by law, to the 
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rulemaking process.  Conventional political discourse in Washington, at least in its 

rhetoric, condemns efforts to “politicize” the government’s prosecution of criminal 

offenses—to the point that the White House routinely and vocally disavows any influence 

over Justice Department investigations and prosecutions.  Any skew of FCPA case 

selection towards foreign firms would thus have to result from more subtle and perhaps 

unconscious effects on the decisions of line prosecutors. 

5. U.S. Professional Economy of FCPA Prosecutions 

The foregoing discussion has described a kind of political economy in which the 

corporate crime prosecutor operates.  But she also works in a very influential professional 

economy.  This economy too would likely have been directing more of her attentions 

overseas in recent years. 

The typical, though not mandatory, career path of the white collar prosecutor in Main 

Justice or a major U.S. Attorney’s Office is as follows:  graduation with a strong 

academic record from an elite or at least prestigious law school, often followed by a 

federal judicial clerkship; several years as an associate at a global or at least national law 

firm with a corporate practice, often including defense of corporations and their managers 

in civil and criminal government enforcement actions; a stint of somewhere between four 

and ten years as a federal prosecutor; and then, for most, a partner or of-counsel position 

at the same sort of large law firm. 

This is the so-called “revolving door” of corporate white collar practice.  This door 

has come to spin faster as the practice of defending corporations in internal investigations 

and enforcement matters has mushroomed over the last two decades, now constituting a 
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major slice of the revenues of America’s 100 largest law firms.  (Weisselberg & Li 

2011). 

There is a familiar capture story told about this career arc.  In her first period of law 

firm service, the young lawyer becomes inculcated with the views of the corporate sector 

towards criminal enforcement.  She thus begins government service with an ideological 

slant in favor of the plight of the white collar target over others in the criminal justice 

system.  Then, as she advances through the Justice Department ranks and begins to meet 

corporate adversaries across the table and (rarely) in court, she inevitably begins to think 

about the implications of her relationships with those adversaries for her exit strategy 

from the Justice Department.  Wishing to curry favor with future employers, she 

cultivates a reputation for “reasonableness” by crediting arguments she hears from 

opposing counsel and settling most or all of her cases with corporate defendants and their 

managers on lenient terms. 

This story misses some important facts.  The two most important omissions are the 

psychology of this cohort of lawyers and the actual market for former Justice Department 

prosecutors.  As to psychology, this lawyer tends to be ambitious and interested in 

government practice for the opportunity it affords to have impact in some corner of social 

policy.  These are the people who went to law school “to make a difference” and who 

eventually realize that, given their material and familial goals in life, their relatively short 

stint in government may end up being their one chance to do something big and 

important.  This is a powerful drive and it directs the lawyer into big cases and towards 

trials and punitive sentences, not away from them.  If these highly credentialed lawyers 

only care about material rewards, they have easier and more lucrative paths readily 
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available to them in the private sector without enduring the relative hardships of 

government service. 

As to the job market, law firms value former prosecutors who have done complex, 

demanding, adversarial cases much more highly than those who have not done such 

work.  Firms and their corporate clients want experience in the trenches, not lawyers who 

made careers out of standing down.  They need those who know how to dig deep and 

relentlessly in investigations and how to judge when a case is worth fighting to the end or 

must be settled—which requires substantial and meaningful trial experience.  Most of all, 

large law firms and their clients seek lawyers who will carry the highest credibility into 

negotiations with prosecutors.  Among their former colleagues, Justice Department 

prosecutors will listen most attentively to those they respect the most for having done the 

hardest work and the biggest cases during past government service. 

It may be that this more complete story about the revolving door in corporate crime 

practice provides only greater reason to expect prosecutors to be drawn to FCPA cases.  

While FCPA prosecutions have the substantial drawback of rarely affording trial 

experience, they include among the most complicated and sprawling investigations 

federal prosecutors can be tasked with handling.  Their scale and international 

dimensions present particular problems that generate a particular form of experience and 

expertise that can be highly prized by large law firms. 

It is widely believed that FCPA defense may be the most expensive and thus lucrative 

service that law firms sell in the field of internal investigations and defense against 

government enforcement.  Siemens spent at least $1 billion on professional services, 

mostly provided by the law firm Debevoise & Plimpton and the accounting firm Deloitte, 
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in dealing with its massive bribery scandal.  Walmart has spent at least $500 million so 

far managing its FCPA problem relating to bribery in Mexico, while the meter is still 

running on that unresolved case.  In winning these rewarding representations from 

corporate clients, firms will want to demonstrate that their stable of partners includes 

former Justice Department lawyers who handled the largest, most complicated, and most 

global of FCPA matters.  The senior Justice Department prosecutor naturally will 

understand that grabbing some of those cases in the prime of her prosecutorial career will 

position her well for a secure career following government service. 

A better metaphor than the revolving door might be symbiosis.  The corporate 

lawyers who make a living handling FCPA matters for clients need Justice Department 

prosecutors to be (reasonably) aggressive in pursuing large FCPA matters, like the 

Walmart and Siemens cases, so that there is a reliable flow of corporate representations 

requiring large quantities of billable hours in lawyer services.  The Justice Department 

prosecutors need large corporate law firms to have extensive FCPA practices so that 

internal investigations and compliance programs reliably surface new bribery problems 

for prosecutors to pursue and sanction.  The Department, after all, as well as the SEC, 

have been increasingly vocal about how they rely on corporate self-reporting to enforce 

the FCPA, as well as other federal statutes, and thus will reward firms that investigate 

themselves and confess while enhancing sanctions for those that do not.  No one needs to 

have sat down and hatched a conspiracy for this symbiosis to have functioned, creating a 

cycle in which FCPA prosecutions increase naturally and by shared incentive. 

Conclusion 

[to be supplied] 


