
 
 
 
 
 
 
 
 
 
 

 

EXPLAINING JUDICIAL BEHAVIOR 
•  Legal model (legal certainty and endogenous autonomy) 
•  Institutional model (formal and informal set of arrengements) 

EVIDENCE FROM LATIN AMERICA 
•  As soon as the incumbent government begins to lose power, 

judges who were previously loyal will start questioning 
government’s public policies.  

•  Unified governments tend to preclude judicial independence, 
whereas political competition increases the probabilities of 
attaining judicial independence  

•  Judicial stability favors conviction voting, whereas instability 
encourages strategic voting 

•  What about the political salience of cases?  

 

 

JUDICIAL POLITICS IN THE ECUADORIAN CONSTITUTIONAL COURT (2008-2016) 
José Luis Castro Montero and Gijs van Dijck  

SUMMARY: On the basis of a quantitative analysis of all 111 abstract constitutional review decisions, we find that laws are more likely to be struck down by the Ecuadorian Constitutional Court (ECC) 
when public actors claim unconstitutionality than when non-public parties do. In this regard, ECC’s justices may strategically vote in favor of the government depending on the political salience of cases, 

rather than legal arguments. Despite an improved context of political stability in Ecuador, our results shed light on the fact that enhancing constitutional rules governing the selection and removal of 
judges can be insufficient to achieve de facto independence, specially in unified governments, powerful presidential regimes and unconsolidated democracies.  

CONSTITUTIONAL ADJUDICATION IN ECUADOR 

 

 

 

Concrete	  and	  abstract	  
cons-tu-onal	  review	  

A	  priori	  and	  a	  posteriori	  
cons-tu-onal	  review	  

Cannot	  be	  overruled	  by	  
the	  legislature	  

Binding	  judicial	  
precedents	  

ECC’s	  Cons-tu-onal	  Review	  

ECUADORIAN POLITICAL CONTEXT 

 

 

 

•  1998 – 2008: 5 presidents, and frequent judicial turnovers  
•  2008 – 2016: Consolidation of a unified government  

 

 

Years	   President	   Presiden-al	  
Party	   

Seats	  in	  
Congres
s	  (%) 

Largest	  Party	  in	  
Congress 

Seats	  in	  
Congres
s	  (%) 

2008-‐200
9 

Rafael	  
Correa Alianza	  País 60.5 Alianza	  País 60.5 

2009-‐201
3 

Rafael	  
Correa Alianza	  País 47.5 Alianza	  País 47.5 

2013-‐201
7 

Rafael	  
Correa Alianza	  País	   72.9 Alianza	  País	   72.9 

DE JURE JUDICIAL INDEPENDENCE 

 

 

 

Cons-tu-on 1998 2008 
Number	  of	  
Judges 9 9 

Term	  in	  
Office 4	  years 9	  years,	  two	  thirds	  of	  them	  shall	  be	  

renewed	  every	  three	  years. 
Reelec-on Yes No 

Dismissal	   Impeachment	  decided	  by	  the	  
Congress	  (simple	  majority)	   

Decided	  upon	  2/3	  of	  the	  members	  
of	  the	  Cons-tu-onal	  Court 

Nomina-ng	  
bodies 

Execu-ve,	  Supreme	  Court,	  
Local	  Authori-es,	  Unions,	  

Business	  chambers 

Execu-ve	  Branch,	  Legisla-ve	  Branch	  
and	  Transparency	  Branch 

Appoin-ng	  
bodies	   Congress	   Execu-ve,	  	  Congress,	  Transparency	  

and	  Social	  Control	  Branch 

RESEARCH QUESTION: Does the presence of public actors as plaintiffs in 
constitutional review proceedings increases the probability of the norm 

being declared unconstitutional, when compared to constitutional 
review proceedings where the plaintiffs are non-public? 

 

METHODS  
•  DV: outcome of the decision (1 = constitutional, 0 = 

unconstitutional) 
•  IVs: Type of Plaintiff (1 = public actor, 0 = otherwise), 

Executive Plaintiff (1 = Executive plaintiff, 0 = otherwise)  

 

 

LOGISTIC REGRESION RESULTS 

 
ALTERNATIVE EXPLANATION:   

 

 

 

Variable Sta-s-cs Model	  1 Model	  2 Model	  3 
Execu-ve	  

Plain-ff	  *	  Media	  
Coverage 

Coefficient -‐	  0.484 
Standard	  Error 1.385 

EXP(b) 0.612 

Execu-ve	  
Plain-ff 

Coefficient -‐	  2.832* -‐	  2.757* 
Standard	  Error 1.209 1.245 

EXP(b) 0.059 0.063 

Public	  Plain-ff 
Coefficient -‐1.189 

Standard	  Error 0.954 
EXP(b) 0.305 

Media	  Coverage 
Coefficient -‐	  1.825* -‐1.706* -‐1.707* 

Standard	  Error 0.711 0.784 0.691 
EXP(b) 0.161 0.181 0.181 

Type	  of	  Norm 
Coefficient 0.742 0.760 0.486 

Standard	  Error 0.815 0.816 0.770 
EXP(b) 2.101 2.138 1.625 

Execu-ve	  Decree 
Coefficient 1.325 1.284 1.243 

Standard	  Error 1.401 1.395 1.359 
EXP(b) 3.762 3.611 3.465 

Norm	  
Promulga-on 

Coefficient -‐	  0.166 -‐	  0.146 0.095 
Standard	  Error 0.969 0.967 0.934 

EXP(b) 0.847 0.863 1.099 

Civil	  and	  Poli-cal	  
Rights 

Coefficient -‐	  0.128 -‐	  0.037 0.490 
Standard	  Error 0.942 0.983 0.905 

EXP(b) 0.880 0.962 1.632 

Economic	  and	  
Social	  Rights 

Coefficient -‐	  0.106 -‐	  0.120 0.036 
Standard	  Error 0.811 0.813 0.801 

EXP(b) 0.899 0.886 1.036 

Collec-ve	  Rights 
Coefficient 2.764* 2.810* 3.622*** 

Standard	  Error -‐1.273 1.299 1.267 
EXP(b) 15.863 16.624 37.400 

Economic	  and	  
Taxa-on	  issues 

Coefficient 1.721 1.654 1.843* 
Standard	  Error 0.927 0.940 0.914 

EXP(b) 5.592 5.228 6.315 

Constant 
Coefficient 0.459 0.471 -‐0.251 

Standard	  Error 1.486 1.484 1.470 
EXP(b) 1.582 1.602 0.778 

N 106 106 106 

•  We held an expert survey on the strength of lawsuits (40 cases brought by 
public and non-public actor), to measure the ability of public and non-public 
cases to: a) identify unconstitutional norms (Norm Identification), b) present 
clear and coherent arguments (Clarity and Coherency), c) to support their 
arguments in legal sources (Legal Sources), the overall argumentation of the 
case (Strength).  

•  ANCOVAs: significant differences between public and non-public lawsuits. 
•  Public actors bring better argued, and in general stronger cases, before 

the Court compared to non-public plaintiffs.  

 

 

HOWEVER, when 
quality variables 

were added into the 
general model, the 

plaintiff effect 
became stronger 

rather than weaker.  

 

 

Model	  1 Model	  4 Model	  6 
Type	  of	  
Plain-ff 

-‐1.419* -‐2.656* -‐2.587* 
(0.669) (1.276) (1.265) 

Media	  
Coverage 

-‐1.164* -‐2.223* -‐2.206* 
(0.492) (1.081) (1.073) 

Source	  of	  
Law 

-‐0.259 
(0.927) 

Strength -‐0.717 
(1.579) 

Constant 1.149* 4.383 5.091 
(0.587) (4.823) (4.641) 

N 108 40 40 

CONCLUSIONS:  
•  Norms are struck down if executive plaintiffs claim 

unconstitutionality.  
•  Conversely, when non-public actors challenge legislation that 

involves greater political interests for the government, the ECC 
tends to uphold norms. 

•  Media coverage: politicians might seek to increase the benefits of 
pressuring high courts by intervening in those cases that are 
politically salient.  

•  Even under strong de jure judicial independence features, de facto 
independence may be compromised, depending on the political 
salience of a case.  

 
 

 

 

•  Controls: Media Coverage, Type of Norm, Time of Promulgation, Dissenting Rate, 
variables that reflect the applicable area of the law, Year, Quality of Lawsuit  
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