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of these rights without discrimination. The current mandate holder is Ms. Heba Hagrass, who was appointed in 2023. A sociologist
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extensive experience in Egypt, the Arab Region, and worldwide. Additional information can be found here: https://www.ohchr.org/
en/special-procedures/sr-disability.
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pointed in 2020. She is the Established Professor of Human Rights Law and Director of the Irish Centre of Human Rights at the School
of Law, National University of Ireland, Galway. Additional information can be found here: https://www.ohchr.org/en/special-proce-
dures/sr-trafficking-in-persons.

The Duke Law International Human Rights Clinic is a core component of the Human Rights Program at Duke University School
of Law. The Clinic is a semester-long course that enables students to critically engage with cutting-edge human rights issues, strat-
egies, tactics, institutions, and law in both domestic and international settings. The Clinic’s partners include local and international
non-governmental organizations, as well as inter-governmental bodies such as the United Nations. Additional information can be
found here: https://law.duke.edu/humanrightsclinic.
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INTRODUCTION

Persons with disabilities are disproportionately trafficked, with
women and girls with disabilities especially at risk. Trafficking
can also cause new impairments or aggravate existing ones.
Yet, there has been little documentation of the connections be-
tween trafficking in persons and the rights and experiences of
persons with disabilities.! This leads to gaps in understanding
patterns of trafficking of persons with disabilities, how traffick-
ing leads to new or exacerbates existing impairments, barriers
that trafficked persons with disabilities face in accessing assis-
tance and remedies, and how international law can address the
trafficking-disability nexus. Often these gaps also mean that
trafficking of persons with disabilities is not recognized as such.
As a result, trafficked persons with disabilities are precluded
from the prevention, protection, and remedies to which they
are entitled as victims of both trafficking in persons and disabil-
ity-based discrimination.

As a result of these gaps and failures, measures to prevent traf-
ficking of persons with disabilities, protect trafficked persons
with disabilities, and provide effective and accessible remedies
are lacking. This briefing paper begins to fill that knowledge
gap to ensure that all stakeholders comply with their obliga-
tions to respect, protect, and fulfill the rights of persons with
disabilities in the context of anti-trafficking efforts and in ac-
cordance with international law, including particularly the U.N.
Convention on the Rights of Persons with Disabilities [hereinaf-
ter CRPD].

This briefing paper, based on findings from primary? and desk
research, addresses the interplays between the rights of per-
sons with disabilities and trafficking in persons by:

B providing core elements of the definitions of trafficking
in persons and disability under international law and ap-
plying the definition of trafficking in persons to persons
with disabilities;

B outlining key patterns of trafficking in persons with dis-
abilities, including the factors that place persons with
disabilities at increased risk of trafficking and how traf-
ficking in persons may cause new, or exacerbate exist-
ing, impairments;

B detailing how international anti-trafficking, human
rights, humanitarian, criminal, and refugee laws apply
concurrently to require States to prevent, investigate,
and prosecute trafficking of persons with disabilities, as
well as to protect victims; and

B identifying core challenges as well as opportunities for
addressing the nexus of disability and trafficking in per-
sons by using trafficking and disability rights lenses.

The paper concludes with a set of recommendations for States,
United Nations (U.N.) entities, and civil society.

DEFINING TRAFFICKING IN PERSONS AND
DISABILITIES

All trafficking in persons is prohibited under international law.?
A human and disability rights-centered approach to trafficking
in persons must protect and promote the rights of persons with
disabilities, including the full range of disabilities protected un-
der international law, as well as account for how the definitional
elements of trafficking might manifest differently in cases in-
volving persons with disabilities than persons without disabil-
ities.

According to the CRPD, “persons with disabilities™ include
those with a range of “long-term” impairments, including,
“but . . . not limited to" impairments that are “physical, men-
tal, intellectual or sensory.”” Such impairments, in interaction
with various barriers, may hinder the full and effective partic-
ipation in society of persons with disabilities on an equal ba-
sis with others. The CRPD adopts a “human rights model” of
disability,® rejecting the now-outdated “medical” and “charity”
models.” The human rights model distinguishes between "“im-
pairment,” which “is the condition of the body or mind,” and
“disability,” which is the manner “in which society and the en-
vironment responds to the actual or perceived impairment,”'
and which is therefore socially constructed.” The human rights
model acknowledges that impairment and disability “must not
be taken as a legitimate ground for the denial or restriction of
human rights.”'? This approach also requires that States focus
on the “requirements” of persons with disabilities rather than
on theirimpairments,'® as impairment is just one part of identity
that intersects with various “characteristics,” including “gender,
age, nationality, sexuality, culture and religion.”" The approach
also emphasizes “[rlespect for inherent dignity [and] individual
autonomy,” “[f]ull and effective participation and inclusion in

nou

society,” “[rlespect for difference,” “[e]quality of opportunity,”

“[n]Jon-discrimination,” and “[a]ccessibility."™®

The internationally-accepted definition of trafficking in per-
sons is contained in the U.N. Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially Women and Children
[hereinafter U.N. Trafficking Protocol] and has three elements
for adult trafficking: an act, a means, and a purpose of exploita-
tion.'® The “act” may take the form of “recruitment, transporta-
tion, transfer, harbouring or receipt of human beings.””” The
means can include “the threat or use of force or other forms
of coercion, of abduction, of fraud, of deception, of the abuse
of power or of a position of vulnerability or of the giving or
receiving of payments or benefits to achieve the consent of a
person having control over another person.”’® The U.N. Traf-
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ficking Protocol’s list of exploitative purposes is non-exhaustive
and includes “at a minimum . . . prostitution of others or other
forms of sexual exploitation, forced labour or services, slavery
or practices similar to slavery, servitude or the removal of or-
gans.”’” Under this definition, a victim cannot consent to traf-
ficking, because the use of improper means makes meaningful
consent impossible.? Pursuant to the U.N. Trafficking Protocol,
child trafficking occurs if a person under the age of 18 is sub-
jectto an “act” for the purpose of exploiting them.?' Unlike with
adult trafficking victims, there is no requirement to show the
“means” because a child can never legally consent to his or her
own exploitation. These definitions apply to situations of traf-
ficking in peace and armed conflict, as well as to internal and
transnational trafficking.??

Persons with disabilities can and do experience all forms of traf-
ficking in persons. This section will apply the definition of traf-
ficking in persons to the treatment of persons with disabilities:

B Act: Under the U.N. Trafficking Protocol’s definition, traf-
ficking in persons involves an “act,” which can be “com-
mitted by any of a broad range of actors.”? In the context
of trafficking of persons with disabilities, these actors
may include guardians? (when persons with disabilities
are subjected to substitute decision-making regimes?®),
medical professionals,? teachers,?” family members,
friends, care providers or other service providers, and
others.?® The act may take place in a wide range of envi-
ronments, including online,?” in private homes,* in seg-
regated environments such as residential institutions,®
in refugee camps,®? and in medical facilities.® In addi-
tion, the scope of “acts,” such as “recruitment” is “to be
understood in a broad sense, meaning it encompass-
es any activity from the commitment or engagement
of another individual to his or her exploitation.”** For
example, traffickers may recruit persons with disabili-
ties—especially those who are socially isolated—online
by promising friendship or romantic connection.®® They
may abduct or purchase children with disabilities to use
them in forced begging.3 Traffickers may transfer per-
sons with disabilities from residential institutions to sec-
ondary locations where they may be exploited.?”

B Means: Under the U.N. Trafficking Protocol, trafficking in
persons involves a “means” of carrying out the acts not-
ed above.*® The means may be overtly coercive, such as

" on

abduction, or more subtle, such as “deception,” “abuse
of a position of vulnerability,”*? or “abuse of power.”? In-
deed, adults with disabilities are trafficked using both
explicitly and implicitly coercive means. For example,
authorities frequently deny persons with disabilities le-
gal capacity through guardianship regimes and other
similar substitute decision-making arrangements, which

creates a position of vulnerability that guardians may

abuse to exploit them.*" Care providers may defraud
persons with disabilities and hold them in “captivity” to
use their government disability benefits for their own
enrichment.*> Those who manage residential institu-
tions may abuse their position of power to force those in
their care into various exploitative activities.* Private ac-
tors may deceive persons with disabilities by “promising
opportunities to earn a living” on fair terms, only to later
renege on those promises.**

Purpose: Under the U.N. Trafficking Protocol, traffick-
ing in persons involves an exploitative purpose.*® Per-
sons with disabilities are trafficked for a wide array of
exploitative purposes. These purposes include forced
marriage (including child marriage), sexual exploitation,
forced begging, forced labor, and benefits exploitation.

Persons with disabilities—and especially women and
girls with disabilities—may be trafficked for forced mar-
riage (including “temporary or ‘contract’ marriages”)
and for sexual exploitation, including for sex work and
online sexual exploitation.* Families overwhelmed with
care providing responsibilities and resource constraints
sometimes marry off their children with disabilities,*
including forcing their adult children with disabilities to
marry to ensure their future care.*® In some situations,
a man may pay a family member or private broker to
arrange a non-consensual marriage with a woman with
disabilities to gain access to financial or other spousal
privileges; in such cases, the purpose of exploitation is
both forced marriage and benefits access.*” Sexual ex-
ploitation of persons with disabilities frequently occurs
in institutional settings,* but may also occur in private
settings at the hands of family members and other care
providers. Girls with disabilities, in particular, experi-
ence trafficking for sexual exploitation at disproportion-
ate rates compared to their peers without disabilities.”!
The purpose of sexual exploitation is also evident in the
use of artificial intelligence to generate images of wom-
en and girls with disabilities (e.g., deepfaking faces of
human influencers to make them look like they have
Down Syndrome, or producing images of women with
amputated limbs) for monetization on adult content
platforms.>? While trafficking for sexual exploitation
disproportionately affects women and girls with dis-
abilities, persons with disabilities of all genders and of
diverse sexual orientations are trafficked for sexual ex-
ploitation.>3

Persons with disabilities—and especially children with
disabilities®*—are also trafficked for forced begging.®
The risk of trafficking for forced begging is especial-
ly high for persons with highly visible physical and/or
sensory disabilities® who traffickers target for their per-
ceived social sympathy as beggars.””
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Additionally, persons with disabilities are trafficked for
forced labor,%® both within and outside of institutional
settings.”” Forms of forced labor include, among oth-
ers, heavy manual labor, such as on farms;®® domestic
labor;®" or labor in sheltered workshops.¢?

While not explicitly listed in the U.N. Trafficking Proto-
col’s non-exhaustive list of exploitative purposes, future
spouses® and/or care providers may also intend to ex-
ploit persons with disabilities to improperly gain access
to their government benefits or other financial resourc-
es.®* This purpose of financial or benefits exploitation
can also be closely linked to the “act” and "means” of
trafficking, as persons with disabilities may be "held
against their will [or] moved from location to location.”®
Care providers also commit such “acts” in ways that in-
volve other proscribed means, including abusing their
power as legal representatives and abusing the posi-
tion of vulnerability of persons with disabilities placed
in their care.®®

TRAFFICKING RISK FACTORS AND
OUTCOMES FOR PERSONS WITH
DISABILITIES

Persons with disabilities face heightened risks of a range of hu-
man rights violations, including trafficking, because discrimina-
tory societal conditions elevate the risk of harm.¢” Trafficking in
persons may also exacerbate existing, or create new, impair-
ments.¢®

A variety of factors create or elevate the risk of trafficking for
persons with disabilities. These factors include:

B ndividual and systemic stigma and discrimination: Per-
sons with disabilities often “face stigma and discrim-
ination” that may increase their risk of “exploitation by
traffickers.”? Families may, for example, hand over their
children with disabilities to traffickers, while not doing so
with their children without disabilities.”® Social isolation
and stigma may also motivate persons with disabilities
to find human connection elsewhere,’" including online,
where traffickers may operate.”?

B Overrepresentation of persons with disabilities among
marginalized groups: Persons with disabilities are over-
represented among other marginalized groups,”® in-
cluding those living in poverty.” The age, gender, race,
ethnicity, language, religion, nationality, socioeconomic
status, and/or specific or multiple impairments of per-
sons with disabilities may increase their marginalization
and both shape and increase their risk of trafficking.”®

B Challenges to the legal capacity and autonomy of per-
sons with disabilities and failures of guardianship re-

gimes: Persons with disabilities often experience restric-
tions in exercising legal capacity and making decisions
for themselves, such as through formal guardianship
arrangements, including due to stigma and misunder-
standings of their impairments.’”® Guardianship and
similar challenges to legal capacity are contrary to the
CRPD.”” Traffickers may exploit these guardianship and
similar regimes to “gain control over”’® and “manipulate”
persons with disabilities and not allow them to "be in-
volved in decision-making about their own lives."”?

Lack of resources and services for persons with disabili-
ties and those providing care and support: Persons with
disabilities and those that provide them care and sup-
port may not have access to adequate, affordable, or
accessible resources and services.®? For example, they
may have limited interaction with formal child protec-
tion systems,®' including in armed conflict settings.??
Inaccessible services, combined with poverty, discrim-
ination, and social exclusion, create conditions ripe for
exploitation,®® as “persons with disabilities may be at risk
of exploitation in their endeavors to meet their needs
to assistive devices or therapeutic services.”®* When
resources for those providing care and support are in-
adequate, they may neglect and/or abuse those in their
care,® increasing their “risk of trafficking” by creating a
void that traffickers fill by “tak[ing] advantage” of the sit-
uation and offering needed security.®

Institutionalization and other forms of segregation: Per-
sons with disabilities—particularly women and girls®—are
atrisk when segregated through abandonmentor place-
ment in residential and/or medical institutions,® such as
orphanages, psychiatric facilities, and group homes,?? as
well as through specific isolated employment programs
(e.g., sheltered workshops) that limit their economic op-
portunities.”® Those institutions and other programs in-
crease risks of trafficking and exploitation, including for
forced labor?" or sex.??

Displacement, migration, and refugee status: Persons
with disabilities, including women and girls with dis-
abilities, face additional risks of trafficking during dis-
placement” and migration (including for work)’ and
as refugees.” This owes to existing risks, vulnerabilities
linked to age and gender,”® and the breakdown in rule
of law and diminished social services that characterize
these settings.” Refugees with disabilities (such as wom-
en with intellectual, cognitive, or other impairments in
camps’) may be particularly vulnerable to trafficking,
including because their rights to “independent living,

"99 are often

mobility, legal capacity, health or education
denied (e.g., due to lack of citizenship'® and services’
costliness and inaccessibility'®") in the countries where

they are seeking asylum.
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B Armed conflict and other humanitarian emergencies, in-
cluding climate-related disasters: The trafficking risks for
persons with disabilities increase during armed conflict
and other humanitarian emergencies.'®? Families may
leave family members with disabilities behind without
support, including when evacuation routes are inac-
cessible for persons with disabilities.’® Children with
“mobility” and other impairments are at heightened risk
of trafficking during armed conflict, both due to evacu-
ation challenges'®* as well as risks associated with be-
ing a child in institutional settings.'®® Climate-related
disasters elevate this risk, too: persons with disabilities
face hardships surviving, evacuating from, and return-
ing home after such disasters.' This can result in insti-
tutionalization and/or extreme poverty, both of which
create conditions that increase the risk of trafficking.'””
Women and girls with disabilities face heightened "risks
and vulnerabilities” during conflict and displacement;
these risks include being “left behind” and thus “more
vulnerable to attack;” losing access to needed assistive
devices or other forms of support that then put them at
“greater risk of exploitation;” and being subjected to "in-
creased levels of sexual and gender based violence.”'%

Trafficking in persons can exacerbate existing impairments or
create new ones, and these impairments that result from traf-
ficking are often unaddressed. Trafficking may cause long-
term psychosocial impairments, including conditions such as
post-traumatic stress disorder (PTSD) that may amount to a
disability."®” Additionally, trafficked persons may acquire new
physical and/or cognitive impairments; for example, in the con-
text of forced begging, traffickers may inflict visible physical
impairments on trafficked persons to gain more “public sym-
pathy” and financial profit."® Further, traffickers subject traf-
ficked persons—particularly women—to physical and/or sexual
violence, which can cause long-term physical and/or cognitive
impairments."" The lack of safe working conditions in informal
labor settings means that those persons trafficked for forced
labor—including children—may suffer injuries that lead to “phys-
ical, cognitive, and psychosocial damage, including permanent
impairments.”?

INTERNATIONAL LEGAL FRAMEWORK ON
TRAFFICKING IN PERSONS AND THE RIGHTS
OF PERSONS WITH DISABILITIES

The core and complementary obligations to address trafficking
and its links with the rights of persons with disabilities under
each of the different international law regimes—anti-trafficking,
human rights, humanitarian, criminal, and refugee laws—are as
follows:

B International human rights and anti-trafficking laws
require States to prevent, investigate, and punish traf-
ficking of persons with disabilities, as well as to protect

and assist victims, and apply in both peace and conflict.
These legal regimes “overlap in some instances (e.g., on
prevention and criminalization), and are complementary
in others.”" For example, human rights law elaborates
the non-punishment principle for trafficked persons to
ensure they are not sanctioned for forced criminality'*
and provides specific protection for the rights of per-
sons with disabilities."”® Pursuant to international human

rights and anti-trafficking laws, States are required to:

e prevent trafficking of persons with disabilities'¢
including through measures that center their
human rights.” Under international human
rights law, this includes the obligation to ensure
that persons with disabilities have access to a
full range of support services by "organiz[ing],
strengthen[ing] and extend[ing] comprehensive
habilitation and rehabilitation services and pro-
grammes, particularly in the areas of health, em-
ployment, education and social services,” in ways
that “[slJupport participation and inclusion in the
community and all aspects of society.”'"® States
are also required to protect persons with disabil-
ities from “all forms of exploitation, violence and
abuse, including their gender-based aspects,”"”

by “ensuring, inter alia, appropriate forms of gen-
der- and age-sensitive assistance and support for
persons with disabilities and their families and
caregivers, including through the provision of
information and education on how to avoid, rec-
ognize and report instances of exploitation, vio-
lence and abuse.”'? States’ requirements to en-
sure that “all facilities and programmes designed
to serve persons with disabilities are effectively
monitored by independent authorities”™! also
overlap with their obligations to prevent traffick-
ing of persons with disabilities;

* proactively identify trafficked persons with dis-
abilities using the internationally-accepted defi-
nitions of trafficking,'?? of disability,'?* and of the
child,’** when the victim is under the age of 18.
Efforts mustintegrate an intersectional approach
that fully considers the person’s individual cir-
cumstances. For example, the CRPD recognizes
that persons with disabilities may be “subject to
multiple or aggravated forms of discrimination”'?°
and, as such, requires that States address “mul-
tiple and intersectional discrimination” against
persons with disabilities;'?

° ensure assistance and protection to victims,'?’

including through applying the non-punishment
principle for illegal acts committed by persons
with disabilities as a result of being trafficked'?®
who “may be at heightened risk of exploitation,
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including for the purpose of forced criminality.”'??

Relatedly, States are also required under interna-
tional human rights law to ensure the “physical,
cognitive and psychological recovery, rehabilita-
tion and social reintegration” of persons with dis-
abilities subject to harms linked to exploitation,
violence, and abuse.”*? Assistance and protection
to victims must include providing “reasonable
accommodation”’" “from the moment that a per-
son with a disability requires access to non-ac-
cessible situations or environments, or wants to
exercise his or her rights.”’32 Components of as-
sistance and protection also include ensuring re-
spect for the “inherent dignity,”"* “individual au-
tonomy,”"%* and “independence” of persons with
disabilities (including the right to make their own
choices)™®® and their “full and effective participa-
tion and inclusion in society,”™® “on an equal ba-
sis with others;”137

e criminalize, investigate, and prosecute State and
non-State perpetrators (for the latter, using the
standard of due diligence)™® for trafficking in per-
sons, including persons with disabilities;

° ensure access to justice “for persons with dis-
abilities on an equal basis with others,”"” which
requires “the provision of procedural and
age-appropriate accommodations,”™® as well as
effective remedies.™ As a component of this,
persons with disabilities should have access to

free or affordable legal assistance;'*?

* ensure that persons with disabilities can “seek,
receive and impart information and ideas on an
equal basis with others and through all forms
of communication of their choice,” including by
“[plroviding information . . . in accessible formats
and technologies;"'*® and

* apply all of the above requirements consistent
with other cross-cutting obligations in interna-
tional law, particularly as contained in the CRPD,
such as obligations of non-discrimination,'** in-
cluding intersectional discrimination,'*> whether
by government actors or “any person, organiza-
tion, or private enterprise.”" Other substantive
rights’ guarantees in international human rights
law, including for children generally, and for chil-
dren with disabilities in particular,” may also be
relevant.

B While international humanitarian law does not explicitly

prohibittrafficking in persons or fully ensure the rights of
persons with disabilities, it nonetheless contains sever-
al relevant guarantees that bind how trafficked persons
with disabilities shall be treated.™® First, protections un-

der international humanitarian law that are particularly
relevant for addressing the harms linked to trafficking
in persons also apply to trafficked persons with disabil-
ities, including prohibitions on uncompensated or abu-
sive labor,"? enforced disappearances,’™ recruitment or
participation of children in hostilities,”™ slavery and the
slave trade in all its forms," and rape and other forms
of sexual violence." Additionally, international human-
itarian law prohibits “arbitrary deprivation of liberty,”>*
torture, cruel or inhuman treatment, and “outrages
upon personal dignity,”">® all of which are experienced
by trafficked persons, including trafficked persons with
disabilities. Second, guarantees that are designed to
protect certain categories of persons—including chil-
dren,’®® women,” and refugees and internally displaced
persons'*®—are also relevant for trafficked persons with
disabilities who face heightened risks due to their age,
gender, and/or migration status. Third, international hu-
manitarian law has specific protections for the “wound-
ed,” "sick,” or “infirm,"">? that, even if reflecting language
associated with the outdated medical model of disabili-
ty,'®% require that persons requiring "“medical assistance
or care"! be “respected and protected,” be “treated
humanely,” and “receive . . . the medical care and atten-
tion required by their condition.”™? All of these obliga-
tions also apply to persons with disabilities. Finally, the
concurrent application'®® of international human rights
law and international humanitarian law means that the
latter must be applied without discrimination to ensure
that “persons with disabilities have a right to [its] full and
equal protection.”'®* For example, to protect the entire
civilian population, including civilians with disabilities,
States must take “all feasible precautions” to prevent
harm to civilians,'®> and issue "effective advance warn-
ings of attacks.”™ Such obligations must be read in
light of obligations under the CRPD, including those on
accessibility, reasonable accommodation, and non-dis-
crimination.'?’

International criminal law “does not specifically and ex-
plicitly criminalize trafficking in persons as a stand-alone
offense, but there are nonetheless relevant interactions
between international anti-trafficking and human rights
law and international criminal law.”’%® Most relevantly,
international criminal law prohibits “enslavement,”®?
“enforced prostitution,””® and “sexual slavery” (as well
as forced pregnancy),’! as crimes against humanity.'”?
It also prohibits the war crime of sexual slavery."”® Addi-
tionally, international criminal law prohibits other crimes
against humanity which trafficked persons, including
those with disabilities, might experience. These include
“severe deprivation of physical liberty,”"7* “torture,”"”®
“rape, ... or any other form of sexual violence of compa-
rable gravity,”"7¢ and “[o]ther inhumane acts of a similar
character intentionally causing great suffering, or se-
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rious injury to body or to mental or physical health.”"””
Similarly, international criminal law recognizes as war
crimes “torture or inhuman treatment, including bio-
logical experiments,”'”® “wilfully causing great suffering,
or serious injury to body or health,” “unlawful confine-

ment,”"”?

and "“outrages upon person dignity, in partic-
ular humiliating or degrading treatment.”'® Although
international criminal law does not explicitly mention

noon

disability, its “application and interpretation” “must
be consistent with internationally recognized human

rights,”’®" which includes the CRPD.

The CRPD in turn requires States to apply all binding
international law “to ensure the protection and safety
of persons with disabilities in situations of risk, includ-
ing situations of armed conflict.”"® A disability-inclusive
approach to trafficking under international criminal law
would inter alia hold accountable “those responsible
for acts of genocide, war crimes and crimes against hu-
manity perpetrated against persons with disabilities;"'®3
ensure "victims have a right to an effective remedy from
accessible legal processes;"’® “mak[e] international
criminal law processes more inclusive and accessible;"'®
recognize and prosecute “human rights violations com-
mitted against persons with disabilities” as crimes
against humanity;'® and “enhance understanding of
how to protect the rights of defendants with disabili-
ties."1¥

International refugee law'®® also applies in conjunction
with international human rights and other laws to re-
quire States to protect asylum seekers and refugees.’®
For example, States must provide accessible asylum and
related procedures for trafficked persons, persons with
disabilities, and trafficked persons with disabilities, and
must also guarantee that full international law protec-
tions (including under the CRPD) are applied to those
persons with disabilities who have been or are at risk of
being trafficked and/or re-trafficked. States must ensure
a trafficking-informed and “disability-inclusive interpre-
tation”"” of the “well-founded fear of persecution” that
the refugee definition requires an applicant to show in
order to receive international protection (e.g., by recog-
nizing the severe discrimination or punishment a person
with disabilities mightface in their home country for hav-
ing been a victim of both trafficking and disability-based
discrimination). States must also ensure the participa-
tion of trafficked persons with disabilities, persons with
disabilities generally, and organizations that represent
them, in the design and implementation of services and
programs. In implementing international refugee law
and all relevant procedures, services, and programs,
States must apply an age, gender, and diversity (which
includes disability) sensitive approach, informed by the
cross-cutting obligation of non-discrimination.

CORE CHALLENGES AND OPPORTUNITIES
FOR ADDRESSING THE NEXUS OF
TRAFFICKING IN PERSONS AND DISABILITY

Challenges

Key barriers identified with respect to addressing the nexus of
trafficking in persons and disabilities include:

B Gaps in expertise and collaboration: In both anti-traffick-
ing and disability rights work, civil society plays a signif-
icant role, including because of the gaps left by States'’
inaction. Yet, the disability rights and anti-trafficking
spaces are generally siloed. Growing pressure on civic

91 combined with a lack of dedicated funding to

space,
the anti-trafficking and disability rights sectors individu-
ally, as well as for work that addresses the intersection of

the two areas, further hinders collaborative efforts.

B [ack of understanding and/or implementation of the in-
ternational law regimes governing trafficking in persons
and/or disability, including the definition of trafficking in
persons: Authorities may fail to recognize when a per-
son with disabilities is subject to an “act” of trafficking
(e.g., recruitment, harboring, etc.), due to their social
invisibility. Assessments of whether an adult with dis-
abilities has been subject to the "means” of trafficking
(e.g., fraud, abuse of a position of power, deception) can
often wrongly assume that it is acceptable for persons
with disabilities to be controlled by persons without dis-
abilities, including care providers or guardians.”? Fur-
ther, the exploitation of persons with disabilities is not
always recognized, including because of discrimination
that invisiblizes and normalizes ill-treatment and abuse
of persons with disabilities.'”> Contrary to anti-trafficking
law's distinction between child and adult trafficking,'?*
as well as international human rights law’s requirement
that the autonomy and legal capacity of persons with
disabilities be respected and protected on an equal
basis with others,'”> adult trafficking victims may be in-
fantilized and treated like children in ways that diminish
their capacity and autonomy,'” overlook their particular
risks and experiences of trafficking,'” and limit their full
participation in accessing services and remedies.

B Dearth of data, including disaggregated data: Relatively
little data is available regarding how trafficking affects
persons with disabilities or causes impairments,'”® and
existing data is rarely disaggregated on the basis of oth-
er identities.!”” This absence of data leaves stakeholders
unable to assess the nature and scope of the nexus be-
tween trafficking and persons with disabilities and thus
unable to design tailored prevention and assistance
programs, as well as remedies.
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B Failure to include persons with disabilities and organiza-

tions of persons with disabilities in the development of
anti-trafficking law, policy, and practice: Discrimination
against persons with disabilities hinders their partici-
pation in “decision-making and policy planning” and
law-making in the areas that create vulnerabilities to
trafficking in persons, such as in climate change policy
and disaster risk reduction,?°° as well as in anti-traffick-
ing policies and programs themselves. The failure to
meaningfully consult with persons with disabilities, in-
cluding through their representative organizations,?
means that such laws, policies, and practices fail to be
“gender-responsive and disability-inclusive.”2%?

Barriers to reporting trafficking and accessing justice,
including inadequate implementation of the non-punish-
ment principle: General barriers for trafficking victims,
such as stigma or risks of retaliation,?°® may be amplified
for trafficked persons with disabilities who already ex-
perience significant discrimination and marginalization.
Traditional reporting environments for trafficking, such
as police stations or social services facilities, may be in-
accessible and/or fail to accommodate the physical or
communications needs of persons with disabilities.?%
Physical, legal, economic, and communication barriers
hinder access to justice; for example, criminal processes
can fail to accommodate persons with disabilities and
preclude their participation as witnesses and victims.?%
In addition, when States fail to observe the non-punish-
ment principle,?% they leave trafficked persons with dis-
abilities at risk of sanction, rather than treating them as
victims of both trafficking and disability-based discrim-
ination.

Failures to identify trafficked persons with disabilities:
Anti-trafficking screening processes are often not de-
signed to adequately identify disability, particularly
invisible and less visible disabilities.?”” Nor are law en-
forcement and healthcare professionals, who are often
the initial point of contact for persons with disabilities
who have been trafficked, adequately trained on how to
recognize trafficking in persons—and especially how to
identify trafficked persons with disabilities.?’® They may,
for example, fail to recognize that a person has a disabil-
ity at all.?®? On the other hand, when a person'’s disability
is recognized, they risk being “ignored, disbelieved or
misunderstood should they complain about abuse,”?"°
and treated as non-credible sources about their own ex-
periences.?"

Failure to protect and assist trafficked persons with dis-
abilities: |dentification failures mean that trafficked per-
sons with disabilities are not then referred to programs
that are tailored to “meet their specific needs.”?'? Indeed,
even when rehabilitation and reintegration programs for
trafficked persons exist, they are rarely tailored to, or ac-

cessible for, trafficked persons with disabilities, which in
turn hinders their reintegration and can create the risk of
re-trafficking.

B Discrimination against persons with disabilities and un-
der-implementation of the CRPD: Discrimination and
under-implementation of the CRPD—including the obli-
gations to ensure accessibility?”® and provide “reason-

able accommodation”?™

—remain pervasive. Although
the risk of trafficking is heightened when persons with
disabilities hold intersecting marginalized identities,?'
both anti-trafficking and disability rights efforts fail to

take a fully intersectional approach.

Opportunities

Integrating both anti-trafficking and disability rights lenses, as
well as the full range of relevant international obligations, to
address trafficking in persons with disabilities offers important
opportunities, including that such an integrated approach:

B Enables a more comprehensive and inclusive approach
to preventing trafficking in persons with disabilities: Un-
derinternational law, the “human rights and anti-traffick-
ing legal frameworks are designed to advocate not only
for ex post facto accountability . . . but also for its pre-
vention.”2'® A disability rights lens enables prevention of
trafficking by more specifically addressing the root caus-
es of the risks that persons with disabilities face by in-
ter alia combatting discrimination; providing increased
support to care providers, including through remuner-
ation; supporting deinstitutionalization;?” ensuring that
potential and actual victims of trafficking have relevant
information in accessible and diverse formats (including
a combination of visual, audio, video, Braille, large-print,
electronic, and easy-to-read formats);?'® and imple-
menting supported decision-making as a replacement
for substitute decision-making regimes such as guard-
ianship.2" Highlighting the trafficking-disability nexus
also promotes partnerships between disability rights
organizations and anti-trafficking organizations, not
only in prevention efforts but also in identification, pro-
tection and assistance (including the support needed to
address the specific, complex, and long-term needs of
trafficked persons with disabilities), criminalization and
prosecution of traffickers, and the provision of remedies.

B Facilitates the identification of trafficking victims with
disabilities using the internationally-accepted definition
of trafficking: Anti-trafficking law’s distinction between
adult and child trafficking victims can reduce the risk
that adult trafficked persons with disabilities will be in-
fantilized (e.g., when they are incorrectly assumed to be
inherently vulnerable and the range of “means” by which
they may have been trafficked is thus not analyzed).
Additionally, anti-trafficking law and human rights law
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require attention to the full range of acts, means (e.g.,
abusing a position of power or vulnerability), and ex-
ploitative purposes to which trafficked persons with dis-
abilities might be subject (e.g., forced marriage or sex-
ual exploitation). Applying the definition of trafficking
appropriately can clarify that certain practices against
persons with disabilities that may be normalized or min-
imized because of discrimination (e.g., forced marriage
of adults with disabilities to ensure their care or exploita-
tion of persons with disabilities for benefits) are in fact
proscribed by international law.

Enables disability-inclusive screening measures for traf-
ficked persons: Anti-trafficking and human rights law
require the proactive identification of trafficking victims,
including trafficking victims with disabilities, in ways that
consider the presence of specific and multiple impair-
ments and intersecting identities such as age, gender,
race, and others. Consistent with these obligations, dis-
ability-, age-, and gender-sensitive identification and
screening mechanisms for trafficked persons, including
in refugee settings, must inter alia recognize that traf-
ficked persons with disabilities may present differently
than trafficked persons without disabilities; have differ-
ent experiences of exploitation; have particular commu-
nication requirements; and require individualized ac-
commodations and supportin reporting and assistance.

Enhances and tailors the assistance and remedies avail-
able: Trafficked persons with disabilities are victims of
trafficking as well as of discrimination as persons with
disabilities. Recognizing this dual status ensures that
both assistance and remedies are fully gender-, age-,
and disability-inclusive and tailored to account for the
unique experiences of trafficked persons with disabili-
ties. This includes, for example, guaranteeing their “[f]
ull and effective participation and inclusion”?? in the de-
sign and implementation of support and remedies for
trafficked persons with disabilities, as well as assessing
whether certain remedies are consistent with a rights-
based approach to disability. For example, the remedy
of restitution by way of returning trafficked persons to
exploitative arrangements (such as homes or institu-
tions) will not be appropriate if it “place[s] the victim at
risk of being retrafficked or of further human rights vio-
lations."2?"

Promotes accountability: When trafficking of persons
with disabilities is not recognized as such (e.g., because
care provider exploitation is normalized or screening
processes don't adequately identify persons with dis-
abilities as trafficked), traffickers are not held to account.
A joint trafficking and disability lens ensures that pros-
ecution and other accountability measures are fully ac-
cessible to, and accommodate the needs of, witnesses
and victims with disabilities and that the non-punish-

ment principle is applied to ensure they are treated first
and foremost as victims and not criminals.

RECOMMENDATIONS

States are required to:

B Comply with all obligations under international law—in

particular anti-trafficking, human rights (particularly the
CRPD), humanitarian, criminal, and refugee law—to pre-
vent, investigate, and remedy trafficking of persons with
disabilities for all purposes of exploitation and by both
State and non-State actors, including family members
and care providers.

Ensure that trafficking victims with disabilities are fully
identified and treated as victims in accordance with in-
ternational law, including the obligation to ensure the
non-punishment principle.

Ensure that principles of non-discrimination, participa-
tion, and accessibility inform all approaches to address-
ing the rights of persons with disabilities who have been,
or are at risk of, being trafficked.

Ensure that persons with disabilities and their represen-
tative organizations are fully and meaningfully involved
in all law and policy-making discussions and decisions,
including regarding anti-trafficking, on an equal basis as
persons without disabilities.

Adopt comprehensive approaches to preventing traf-
ficking of persons with disabilities, including by ad-
dressing root causes; raising awareness among persons
with disabilities and those providing them with care and
support, to risks of and warning signs for trafficking and
exploitation; ensuring access to appropriate supported
decision-making arrangements; enhancing oversight
and monitoring of service providers; abolishing insti-
tutionalization and segregation including in public and
private residential and non-residential institutions for
persons with disabilities; and affirming the full autono-
my and legal capacity of persons with disabilities, on an
equal basis with others, including by eliminating legal
and other barriers, including guardianship, that restrict
or even deprive persons with disabilities, including
those who have been or are at risk of being trafficked, of
their legal capacity.

Adopt disability-sensitive identification and screening
processes to identify trafficked persons with disabilities,
including by removing barriers that persons with disabil-
ities face in reporting trafficking, ensuring that author-
ities receive gender-, and age-, and disability-sensitive
training on the screening of trafficked persons with dis-
abilities, and ensuring that all relevant processes—in-
cluding refugee status determination—are accessible to
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persons with disabilities, some of whom may have been
trafficked.

Ensure disability-rights based approaches to protection
and assistance of trafficked persons with disabilities,
including by addressing the multiple and intersecting
forms of discrimination often experienced by trafficked
persons with disabilities, particularly on the basis of age
and gender.

Ensure access to effective, accessible, comprehensive,
and tailored remedies to trafficked persons with dis-
abilities, including to prevent re-trafficking, as well as to
ensure full accountability for trafficking of persons with
disabilities.

Ensure that the heightened risks of trafficking that per-
sons with disabilities experience in situations such as
conflict, migration, and climate-related disasters, are
adequately addressed to ensure their prevention and
protection.

U.N. entities should:

B Promote increased integration of the anti-trafficking

agenda and frameworks for addressing the rights of
persons with disabilities, including in the work of and
among human rights mechanisms, including commis-
sions of inquiry, U.N. Special Procedures and treaty
monitoring bodies.

Ensure effective investigations—including through in-
vestigative and fact-finding mechanisms established by
the U.N.-into trafficking in persons, including persons
with disabilities, and ensure that such investigations
use a gender-, age-, diversity- and trauma-informed ap-
proach.

Develop and strengthen coordinated responses to traf-
ficking of persons with disabilities, including in conflict
and post-conflict settings.

Develop partnerships with anti-trafficking organiza-
tions and ensure that persons with disabilities and their
representative organizations are fully and meaningfully

involved in responses to trafficking of persons with dis-
abilities on an equal basis, including with persons with-
out disabilities.

Civil society

Anti-trafficking organizations should:

B Actively seek to inform their work with expertise on the
rights and lived experiences of persons with disabilities.

B Establish partnerships with disability rights organiza-
tions and organizations of persons with disabilities to
ensure effective collaboration and coordination.

B Adopt policies and practices that are in line with best
practices regarding disability rights, accessibility, and
accommodations.

B Ensure that their facilities and programming are accessi-
ble to persons with disabilities and provide reasonable
accommodations where appropriate.

Disability rights organizations and organizations of persons with
disabilities should:

B Raise awareness about trafficking and why persons with
disabilities face heightened risks of trafficking that tar-
gets persons with disabilities, their family members,
care providers, civil society, organizations of persons
with disabilities, and communities, broadly.

B Actively seek to inform their work with expertise on traf-
ficking in persons and the risks that persons with disabil-
ities face of being trafficked for all forms of exploitation.

B Establish partnerships with anti-trafficking organiza-
tions to ensure collaboration and coordination.

B Adopt policies and practices that are in line with best
practices regarding the rights, experiences, and needs
of trafficked persons.
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