TEACHER GUIDE: Citizens United v. FEC
LEGAL BACKGROUND: 
This case challenged provisions of the Bipartisan Campaign Reform Act of 2002 (BCRA, often referred to as McCain-Feingold) that banned corporations and unions from broadcasting “electioneering communications” prior to federal elections. This landmark First Amendment decision, which overruled two prior cases, has ignited a firestorm of debate over freedom of speech and the role of corporate money in the democratic process.

DOCUMENTARY OVERVIEW:
The documentary, a transcript of which is available on the Voices of Law website, consists of interviews with the following people involved with the case:

· David Bossie: Executive Director, Citizens United, and executive producer of Hillary: The Movie.
Part 1 (beginning to 6:16): Citizens United and Celsius 41.11
David Bossie relates how the release of Michael Moore’s film Fahrenheit 911 spurred him and the conservative organization he heads, Citizens United, to produce their own film in response. The film, excerpts of which are included in the documentary, focuses on 2004 presidential candidate John Kerry’s views and war record and praised President George W. Bush. Bossie hopes to release Celsius 41.11 during the 2004 presidential campaign but is advised by the Federal Election Commission that the film would be subject to the campaign finance regulations of the McCain-Feingold Act, and that therefore advertisements for the film would be considered “electioneering communications.” Citizens United shows Celsius 41.11 in theaters, and Bossie is convinced that the medium of film could be very effective in communicating his organization’s conservative message.
Part 2 (6:16 to 12:58): Hillary: The Movie
Citizens United develops its own film studio and proceeds to make a succession of films advocating conservative causes. In 2006, Bossie decides to make a film about Senator Hillary Clinton, a candidate for President in 2008. Titled Hillary: The Movie, the film features a series of conservative commentators and explores both Clinton’s history as First Lady and her record in the Senate. Several excerpts from Hillary: The Movie are featured.

Part 3 (12:58 to 16:28): Marketing the movie and filing suit 
As with Celsius 41.11, Bossie plans to release Hillary: The Movie during the 2008 presidential election campaign. Citizens United produces a series of television commercials for the film; Bossie anticipates that the ads will be restricted once again by federal campaign finance law, and he decides for file suit against the Federal Election Commission seeking a declaratory judgment that the limitations placed on his film violate the First Amendment.

Part 4 (16:28 to 23:39): The legal arguments

The FEC argues that under existing Supreme Court cases, Citizens United would have to disclose all corporate donations used for the production of Hillary: The Movie; Bossie responds that most of the donations it receives go into Citizens United’s general funds and are not specifically earmarked for any particular film. The FEC’s primary argument is that the film constitutes the functional equivalent of express advocacy for a particular candidate and should be regulated like any other campaign advertisement. Bossie argues that the film is more balanced and never specifically asks viewers not to vote for Clinton.

SUGGESTED APPROACHES TO USING THE DOCUMENTARY:
Two simple approaches to using the documentary are to show the entire case video in class or to assign students to watch it outside of class. The documentary concludes when the Supreme Court grants review, leaving discussion of the Court’s opinion for the classroom; we have found that the documentary is most effective when viewed before reading the opinion, because students are better prepared to analyze and discuss the factual setting and the legal issues in the case when they have heard from the parties involved.  

You can also simply show a part of the documentary to provide the students with an understanding of what Bossie was doing and how the documentary was organized and structures.  While there are a couple of clips available on the internet, the documentary provides a good overview of the approach and style.  If you want to show some in class, it is possible to show Part 2 or Parts 2 and 3 together to get a good representative sampling of the documentary. 

This documentary is a different than others in the series; it does not include interviews with lawyers or parties from the other side (here the Federal Election Commission).  Rather, the documentary presents the origins of Citizens United’s commitment to film through and then presents key excerpts from the Hillary documentary.  This is the heart of the factual context of this case:  what was the purpose of the documentary and, as a result, what Constitutional protections should it be afforded.  

In many ways, the Supreme Court went way beyond the specific factual and legal context of the case as it was presented in the lower courts.  Citizens United’s main arguments were that the documentary was not “the functional equivalent of express advocacy” and that as a result, it did not need to include disclaimers on its commercials.  On this point, Citizens United lost – the Court readily concluded that it could not find any protections from regulation under that approach.  The corporate funding issue had never been a major part of the case:  this is not an example where some company underwrote the costs of this political documentary.  Citizens United obtained only a few thousand dollars in direct corporate support for Hillary: The Movie.  Most of the funds were from the general operating funds of the organization, obtained largely from individual donations but also some corporate donations.  

