TEACHER GUIDE:  Lucas v. South Carolina Coastal Council
LEGAL BACKGROUND: 

The Supreme Court had established the doctrine of regulatory taking in Pennsylvania Coal v. Mahon, 260 U.S. 393 (1922), holding that "while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking." That case did not provide a clear definition of “too far”; in a later case, Penn Central Transp. Co. v. New York City, 438 U.S. 104 (1978), the Court established three factors for determining, on a case by case basis, whether a governmental regulation constitutes a taking: (1) “the economic impact of the regulation on the claimant,” (2) “the extent to which the regulation has interfered with distinct investment-backed expectations” and (3) “the character of the governmental action.”
David Lucas’ dispute presented a critically important case in the development of “inverse takings.”  Set on South Carolina’s beautiful beaches, Lucas presents a fundamental challenge between government regulation designed to support proper environmentally sound use of the fragile coastal area and a property owner’s right to build his dream home.  
DOCUMENTARY OVERVIEW:
The documentary, a transcript of which is available on the Aspen Voices of Law website, consists of interviews with the following people involved with the case:

· David Lucas: Landowner and Plaintiff 

· Martha Lucas: David Lucas’ Spouse and co-Plaintiff
· Orrin Pilkey: Professor of Geology, Duke University (whose views were instrumental in the passage of the South Carolina legislation regulating beachfront property) 
· Cotton Harness: Attorney for the South Carolina Coastal Council (the organization that enacted the specific regulations restricting building on Lucas’ property) 
· Chris Jones: Coastal engineer and expert witness for the Coastal Council
· Ellison Smith: Attorney for David Lucas
· Gedney Howe: Attorney for David Lucas

Part 1 (beginning to 4:09): David Lucas and Wild Dunes
Orrin Pilkey laments the overdevelopment of the Atlantic seacoast. David Lucas gets into the real estate business; he buys and develops Wild Dunes on South Carolina’s Isle of Palms, and eventually sells the development. He and his wife retain two oceanfront lots, planning to build homes on them.  
Part 2 (4:09 to 9:25): South Carolina’s coastal regulations
Increasing coastal development and extensive hurricane damage prompt South Carolina to draft a new law to protect the shore. The Beachfront Management Act of 1988 requires that new buildings be set back from the shoreline, making it impossible for Lucas to build on his oceanfront lots.
Part 3 (9:25 to 16:49): The lawsuit
Frustrated that he cannot build, Lucas consults attorneys Smith and Howe. They file suit against the state using an “inverse condemnation” theory, arguing that because the state’s regulation of Lucas’s property has decreased its value, he should be compensated for the loss in value. State attorney Harness recognizes that Lucas has a good argument, but decides that the law must be defended or it will have no effect. At trial, Jones testifies that the Isle of Palms shoreline has fluctuated dramatically, and that Lucas’s property has been underwater in the recent past, thus justifying the regulations. The trial judge rules in Lucas’s favor and orders the state to compensate him.
Part 4 (16:49 to the end):  The appeals
The South Carolina Supreme Court reverses the trial court, holding that to build on an eroding shoreline is a “nuisance” that the state can properly prohibit without compensation. In the meantime, the Beachfront Management Act is amended to allow for individual variances. Lucas continues his case, however, hiring new lawyers to petition the U.S. Supreme Court for review. 
SUGGESTED APPROACHES TO USING THE DOCUMENTARY:
Two simple approaches to using the documentary are to show the entire case video in class or to assign students to watch it outside of class. The documentary concludes when the Supreme Court grants review, leaving discussion of the Court’s opinion for the classroom; we have found that the documentary is most effective when viewed before reading the opinion, because students are better prepared to analyze and discuss the factual setting and the legal issues in the case when they have heard from the parties involved.  Many students have problems visualizing the exact factual setting of Lucas’ property.  The documentary includes historical photos of the site taken by expert witness Jones as well as graphs and charts that were part of the documents created by the Coastal Council.   
Professors may also consider showing discrete sections of the video in class. Part 1 establishes David Lucas’s background and his plans for the property at issue in the case, while part 2 explains the history of shoreline regulation in South Carolina and sets out the state’s purposes in enacting the Beachfront Management Act.  By showing Part I and Part II together, you would provide an excellent visual overview of the case.  

Parts 3 and 4 fully develop the legal arguments on both sides, as well as  the expert testimony offered in the case.  This part explains why the State had a difficult case – this particular beach was in fact adding sand, although it had the potential for locally severe episodes of erosion (which in fact happened in the immediate vicinity of Lucas’ property).  
The case video is accompanied by a party narrative that tells the story of the case from the perspective of David Lucas, allowing him to expound more fully on his views of the Constitution and private property and adding greater depth and breadth to the facts of the case.
