TEACHER GUIDE:  Swedenburg v. Kelly, 544 U.S. 460 (2005) 
LEGAL BACKGROUND: 

This case pitted the 21st Amendment repealing Prohibition against the doctrine of the “dormant” commerce clause. The Supreme Court had previously held in a number of cases that state laws that discriminate between in-state and out-of-state businesses in a way that benefits the former and burdens the latter violate the Commerce Clause. See, e.g., City of Philadelphia v. New Jersey 437 U.S. 617 (1978), Dean Milk Co. v. City of Madison, Wisconsin, 340 U.S. 349 (1951), Hunt v. Washington State Apple Advertising Comm., 432 U.S. 333 (1997). The 21st Amendment, on the other hand, clearly states: “The transportation or importation into any State, Territory, or possession of the United States for delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby prohibited.” Although the Court had held that the 21st Amendment did not supersede other constitutional provisions, see 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484 (1996); Larkin v. Grendel's Den, Inc., 459 U.S. 116 (1982); Craig v. Boren, 429 U.S. 190, it had not previously ruled on the issue of whether states could prohibit interstate shipments of alcohol.
DOCUMENTARY OVERVIEW:
The documentary, a transcript of which is available on the Voices of Law website, consists of interviews with the following people involved with the case:

· Juanita Swedenburg: Owner of a winery in Middleburg, Virginia who became upset about other states’ restrictions on shipping wine to her customers, and who eventually filed suit against New York.  
· Clint Bolick: One of the founders of the public interest law firm Institute for Justice, a leading public interest law firm in Washington, D.C., who agreed to represent Juanita Swedenburg.  
· Steve Simpson: Attorney at the Institute for Justice who also represented Juanita Swedenburg.
· Juanita Duggan: Director of the trade organization Wine and Spirits Wholesalers of America who intervened in opposition to the lawsuit brought by Ms. Swenbenburg.  
· Craig Wolf:  Legal Counsel for Wine and Spirits Wholesalers of America.
· Randy Mastro: Attorney for Wine and Spirits Wholesalers of America.  
Part 1 (beginning to 4:13): Juanita Swedenburg and the Institute for Justice
Juanita Swedenburg recalls her career in the Foreign Service, where she and her husband learned to appreciate fine wine. They retired to Virginia and opened a small winery, where she sells wine primarily to visitors. She occasionally ships wine to customers out of state, but she learns that some states prohibit interstate shipment of alcohol. She complains to her customers about her problem, one of whom is Bolick. After several years, Bolick agrees to represent her in a lawsuit challenging the bans.
Part 2 (4:13 to 8:45): Lawsuit
Bolick and Simpson explain the significance of the case for e-commerce. They decide to target New York for the suit because that state permitted in-state shipment of alcohol but not out-of-state shipment. The Wine and Spirits Wholesalers of America decide to intervene in the case to defend their interest in maintaining the status quo. Mastro and Wolf recount the history of alcohol regulation from Prohibition through its repeal by the 21st Amendment.
Part 3 (8:45 to 16:54): Legal arguments
Mastro argues that the plain language of the 21st Amendment permits states to discriminate between in-state and out-of-state suppliers of alcohol, and that New York has an interest in regulating and taxing the distribution of alcohol within its borders. Duggan describes the three-tier system of suppliers, wholesalers, and retailers that controls the supply of alcohol in many states and prevents underage drinking. Simpson and Bolick respond that the three-tier system shuts out small, out-of-state wineries like Swedenburg, and that internet wine sales will not lead to an increase in underage drinking. A Federal Trade Commission report on internet wine sales supports the Institute for Justice’s position, while a Michigan report finds that internet sales did lead to more underage drinking.
Part 4 (16:54 to the end):  The appeals
The Second Circuit rules for New York and the wholesalers, holding that the 21st Amendment gives states the power to regulate alcohol even when it affects interstate commerce. The Institute for Justice petitions the Supreme Court for review; the Federal Trade Commission asks the Solicitor General’s office to support the cert petition, but Duggan persuades the federal government not to take a position that appears to make underage drinking easier. The Court grants cert, consolidating the case with another case from Michigan, and conservatives line up on both sides of the case.
SUGGESTED APPROACHES TO USING THE DOCUMENTARY:
Two simple approaches to using the documentary are to show the entire case video in class or to assign students to watch it outside of class. The documentary concludes when the Supreme Court grants review, leaving discussion of the Court’s opinion for the classroom; we have found that the documentary is most effective when viewed before reading the opinion, because students are better prepared to analyze and discuss the factual setting and the legal issues in the case when they have heard from the parties involved.

Professors may also consider showing discrete sections of the video in class. Part 1 establishes the factual setting through the story of Juanita Swedenburg and her winery and introduces the Institute for Justice, a libertarian public interest law firm.   Much of the appeal of the case is the personality of Ms. Swedenburg and her strong understand of and commitment to the Commerce Clause.  The way that she and Bolick (Institute for Justice) met each other and decided to go forward with litigation is particularly interesting.  Showing just the first 4 minutes provides enough of a interesting background to engage the issues with the students.  
Parts 2 and 3 explore the legal issues and arguments in depth and are most effective when shown together. Given that there are two different constitutional provisions at issue here, there is more discussion of legal doctrine than in some other cases.  What is particularly interesting is that the case was argued as an “e-commerce” case when in fact Ms. Swedenburg did not sell her wine over the internet.  These sections provide useful overview of the “three tier” system for alcohol sale and distribution that many students know little about.  

Part 4 examines the broader political context within in which the case was argued before the Supreme Court.  It raises interesting issues about how states can cope with underage drinking.  
The case video is accompanied by a party narrative that tells the story of the case from the perspective of Juanita Swedenburg, allowing her to expound more fully on her views of the Constitution and interstate commerce and adding greater depth and breadth to the facts of the case.
